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City of Salina v. McNeill  480 P.3d 812, 2021 WL 642310(02/19/2021) 
City of KI v. Estrada 485 P.3d 1206, 2021 WL 1711278(04/30/2021) 
***BOTH UNPUBLISHED*** 
McNeil was found guilty of DUI.  It was on a stipulation of facts.  The court found sufficient evidence as 
did the appellate court found:  McNeil’s inability or refusal to perform the field sobriety tests provide 
circumstantial evidence supporting the conviction.  McNeil’s inaction may have reflected a substantially 
impaired capacity to comprehend the instructions and respond—a lack of acuity that would correspond 
to an inability to drive safely.  Swingle, unpublished, 2013 WL 4729565(2013)-SFSTs designed to 
measure subject’s mental acuity in understanding directions and physical coordination in performing 
tasks; poor performance consistent with intoxication.  McNeill deliberately refusing to perform the test 
would tend to show he believed he was significantly impaired.  State v. Huff 33 Kan.App.2d 942(2005)  
In State v. Bradish,  unpublished, 2013 WL 3455783(2013) inability to easily produce driver’s license, 
slow responses to questions, and performance on SFSTs all demonstrated a substantial degradation of 
physical coordination and mental acuity consistent with intoxication and an inability to drive safely.  
Affirmed. 
 
Anderson v. KDOR 479 P.3d 517, 2021 WL 300080(01/29/2021) 
***UNPUBLISHED*** 
Anderson challenges her arrest indicating there was no reasonable grounds/probable cause for her 
arrest citing Sloop v. KDOR 296 Kan. 13(2012); Taylor v. KDOR, unpublished, 2016 WL 4259920(2016) 
and City of Junction City v. Franklin, unpublished, 2020 WL 855471(2020).  All three are distinguishable 
from Anderson and therefore her arrest was based on probable cause.  Anderson also argues the DC-70 
is confusing and misstates the law.  “If you refuse to submit to and complete the test or tests, or if you 
fail a test, your driving privileges will be suspended for a period of at least 30 days up to one year”. 
Anderson claims this does not comport with K.S.A. 2018 Supp. 8-1014(a)—1-year suspension for first 
time test refusal and K.S.A. 2018 Supp. 8-1014(b)—30 day suspension for a first time test failure.  In 
2019 the Legislature changed the wording of K.S.A. 8-1001(c) to state the person’s refusal will result in a 
1-year suspension and a test failure will result in either a 30 day or 1 year suspension.  Unfortunately, 
the 2018 statute does not misstate the law and that version applies here.  Anderson also argues her test 
refusal was not voluntary claiming Ryce 303 Kan. 899(2016) applies.  In Anderson’s case the issue is the 
withdrawal of her implied consent.  The withdraw was not coerced.  She was given the choice to consent 
to a breath test or refuse and she chose to refuse.  Affirmed.   
 
State v. Byard 473 P.3d 959, 2020 WL 5993917(10/09/2020) 
State v Rivera 776 P.3d 421, 2020 WL 6815500(11/20/2020) 
***BOTH UNPUBLISHED*** 
Officer observed Byard’s vehicle’s left tires go into a left turn lane without signaling and then continue 
to go straight through the intersection.  The tires “completely went over the line” into the turn lane and 
the officer estimated “a quarter to a fifth of the vehicle was in the turn lane.”  Video was not activated 
during this time but slightly later.  On video as the car progressed the vehicle’s left tires slightly crossed 
the double yellow line separating the westbound lane from oncoming traffic.  The appellate court 
discussed Marx 289 Kan.657(2016) at length and stated the second instance of failure to maintain a lane 
was indeed incidental and minimal and thus could not establish reasonable suspicion of a traffic 
violation however we must look at the totality of the circumstances and defer to the court’s finding of 
the testimony of the officer.  Simply put the failure to maintain a lane is enough to establish reasonable 
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suspicion in this case: Byard’s vehicle drove through an intersection while occupying two lanes for no 
apparent reason which violates K.S.A. 8-1522(a). 
 
State v. Cousins 473 P.3d 961, 2020 WL 6243299(10/23/2020) 
***UNPUBLISHED*** 
Cousins was read the advisories and asked to take a breath test.  The advisories stated “Kansas law 
requires you to submit…”  Cousin agreed to take the breath test.  The issue on appeal is the 
voluntariness of the evidentiary breath test because of the DC-70 notices given. The State argues the 
use of the word “requires” was not coercive because the DC-70 also relates the civil consequences of a 
DL suspension by refusing to submit thereby suggesting that test refusal is an option. The court 
indicated telling a driver that Kansas law “requires” drivers to submit to testing is an inaccurate 
statement of the law.  Here under the totality of the circumstances, based on this inaccurate and 
coercive advisory, Cousin’s consent to the breath test was involuntary and the breath test violated his 
4th amendment right.  However, the state argues the good-faith exception and the court agreed.  
Affirmed.   
 
State v. Dean 485 P.3d 186, 2021 WL 1826222(05/07/2021) 
***UNPUBLISHED*** 
Defendant was charged and convicted of Aggravated Battery while DUI.  He was considered a criminal 
history “A” for sentencing purposes.  Defendant had 6 (six) prior DUIs—two from South Dakota, two 
from Kentucky, one from Nebraska, and one from Illinois.  Defendant did not dispute his criminal 
history.  However, an illegal sentence can be corrected at any time.  K.S.A. 2020 supp. 22-3504(a).  In 
designating an out-of-state felony as a person or nonperson offense a court must look to “comparable 
offense under Kansas criminal code in effect on the date the current crime of conviction was 
committed”  K.SA 2018 Supp. 21-6811(e)(3). Per Wetrich 307 Kan. 552(2018):  the elements of the out-
of-state crime cannot be broader than the elements of the Kansas crime.  SOUTH DAKOTA:  the 
inclusion of bicycles in the definition of vehicle would be broader than Kansas therefore cannot be 
counted.  KENTUCKY:  is broader than Kansas because it does not exclude electric personal assistive 
mobility devices such as a Segway and therefore cannot be counted.  Therefore 4 (four) of the prior DUI 
convictions were misclassified resulting in an illegal sentence.   
 
Gridley v. KDOR 481 P.3d 195, 2021 WL 762088(02/26/2021) 
Robles v. KDOR 481 P.3d 196, 2021 WL 833983(03/05/2021) 
***BOTH UNPUBLISHED*** 
Gridley appeals his DL suspension from the district court claiming his suspension as not supported by 
substantial competent evidence.  Gridley has the burden to show KDOR’s decision to suspend his DL 
should be set aside.  The DC-27 was admitted into evidence.  Gridley claims the DC-27 is not a self-
providing document and it does not necessarily establish reasonable grounds.  Pfeifer v. KDOR 52 
Kan.App.2d 591(2016) indicated “a signed and properly completed DC-27 or a copy thereto shall be 
admissible in evidence to prove the statements contained therein without the necessity for testimony 
by the certifying officer”  See K.S.A. 2020 Supp.  8-1002(b).  The appeals court continues:  The DC-27 is 
fact based and not conclusory.  If Gridley possessed evidence controverting the officer’s statements 
contained in the DC-27 Gridley had the burden to produce any.  The DC-27 can be substantial competent 
evidence for finding reasonable grounds to uphold the administrative suspension of a DL after 
considering testimony of the licensee without the testimony of the certifying officer.  Ratzlaff v. KDOR, 
unpublished 2018 WL 2073506(2018).  ROBLES:  either party could have subpoenaed the officer to 
testify at trial.  Affirmed. 
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State v. Heim 312 Kan. 420, 475 P.3d 1248(11/20/2020) 
City of Kingman v. Ary 312 Kan. 408, 475 P.3d 1240(11/20/2020) 
Heim was arrest for DUI.  The statutory advisories were read.  Heim requested a blood draw and blood 
was drawn at the hospital.  Officers did not get a search warrant.  Heim filed a motion to suppress 
claiming the blood results were unconstitutional.  A long winding path ensued but eventually the State 
argued the good-faith exception to the warrant requirement.  Perkins 310 Kan. 764(2019) indicated the 
good-faith exception could apply to breath tests but not blood tests.  Heim suggests Perkins did not 
address warrantless blood tests.  Heim however does not suggest any difference between a blood test 
and a breath test could lead to a different application of the good-faith exception.  The Court cites Leon 
468 U.S. 897(     ); Krull 480 U.S. ____(  ); Daniel 291 U.S. ____(   ); Pettay 299 Kan. 763(2014) and 
concluded good-faith can apply to blood draws and there was no reason an officer would know the 
implied consent advisories were impermissibly coercive 10 months after Heim’s arrest. KINGMAN:  all 
the same arguments were made. Affirmed. 
 
State v. Herron 485 P.3d 1208, 2021 WL 1836459(05/07/2021) 
State v. Roth 485 P.3d 1208, 2021 WL 1826874(05/07/2021) 
***BOTH UNPUBLISHED*** 
Trooper noticed a vehicle disabled on the shoulder of I-70 in Riley County with a person standing outside 
the vehicle. Trooper stopped to assist.  There was a discussion about no spare tire, anyone coming to 
give help to the drive and whether a tow had been called.  At some point the driver indicated he would 
try to get a ride to the nearest rest area where he would wait for his help to arrive.  Trooper indicated he 
would give him a ride and asked the driver for his name.  The name given was not a good name since the 
Trooper could not find it anywhere in his computer system. After a long while Trooper was able to figure 
out the driver’s true name and that he had a suspended license.  Herron was placed under arrest and 
during more time a tow was obtained by Herron using his personal cell phone.  The vehicle was 
eventually searched by Trooper finding a lot of drugs and drug paraphernalia.  A motion to suppress was 
filed by Herron indicated the Trooper turned an initially valid public safety stop into an illegal detention 
by asking for identification and secondly Trooper failed to follow proper impound and inventory search 
procedures.  Herron relies heavily on Messner 55 Kan.App.2d 630(2018). Appellate Court indicates 
McKenna 57 Kan.App.2d 731(2020) as here in Herron officer was going to drive her somewhere it is 
reasonable for him to want to know where she was wanted for a violent crime and may pose a danger 
to him.  Doing a quick limited check for warrants while interacting with McKenna was reasonable as a 
check for potential dangers.  Herron could have refused to answer. Trooper could not legally force 
Herron to answer.  As for the search of the vehicle the Appellate Court cited K.S.A. 8-1570(c)(3). Law 
enforcement is authorized to remove any vehicle found on the highway when the person driving or in 
control of the vehicle is arrested—or under Teeter 249 Kan. 548(1991) where the person responsible for 
its possession is unable …or unwilling to instruct the arresting officers as to the vehicle’s disposition.  
There are citations in the opinion concerning the Kansas Highway patrol tow policy which mirrors both 
statute and caselaw. ROTH:  Officer went on welfare check.  Asked for Id.  While doing so saw an 
uncapped syringe in vehicle with fluid in it.  Officer called a drug dog.  Officers had reason to believe 
Roth was under the influence—although the district court found there was no evidence of driving the 
sight of the uncapped syringe did provide probable cause to conduct a warrantless search of the vehicle. 
Affirmed. 
 
Jarvis v. KDOR  312 Kan. 156, 473 P.3d 869(10/09/2020) 
The court reviews K.S.A. 2019 Supp. 8-1020(p).  Martin v. KDOR 285 Kan. 625(2008) indicated the 
statute provides an exclusive list of issues an administrative hearing officer can consider when a driver 
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appeals from a law enforcement officer’s notice of suspension.  The list does not include lawfulness of 
the encounter.  Martin also noted “we have repeatedly recognized administrative agencies are not 
empowered to decide constitutional questions; courts are”  The legislature changed the language of 
subsection (p) indicating “may also consider any constitutional issue, including but not limited to, the 
lawfulness of the law enforcement encounter even if such issue was not raised before the agency and 
(2) shall also consider and determine any constitutional issue including but not limited to the lawfulness 
of the law enforcement encounter.   The holding states on petition for review asking for the invalidation 
of a suspension order, a court can consider whether the order arises from an unlawful law enforcement 
encounter. The 2016 amendment to (p) expresses an intent to give courts authority to review, consider 
and determine the constitutionality of the law enforcement encounter.  Here the district court found 
the officer lacked a factually credible basis for finding a reasonable suspicion for the traffic stop.  
Without the traffic infractions the officer articulated no credible reasonable suspicion justifying the stop 
and initial encounter.  Reversed the KDOR order of suspension.   
 
Joseph v. KDOR 479 P.3d 522, 2021 WL 401292(02/05/2021) 
***UNPUBLISHED*** 
Joseph is under 21 years old.  He was stopped and arrested for drunk driving.  He took the test.  His BAC 
was 0.153.  KDOR suspended his license.  K.S.A. 8-1001(b) states if the officer has probable cause to 
believe (1) the driver has violated K.S.A. 8-1567 OR (2) the driver is under age 21 and has alcohol or 
drugs in his/her system and either (a) underage driver has been arrested for violating any state or local 
ordinance OR (b) underage driver has been in an auto accident resulting in property damage, injuries or 
death.  Joseph’s argument is solely at the second alternative that applies to underage drivers.  Under 
KS.A. 8-1567(a) how can an underage driver be taken into custody and transport them to jail when this 
statute only is civil in nature?  See Schuster 273 Kan. 989(2002) and Bixenman 49 Kan.App.2d 1(2013) 
None of this had to be answered by the Appellate Court.  There was sufficient information Joseph was 
under the influence while driving and K.S.A. 8-1001(b)(1) applied.   Affirmed. 
 
State v. Moss 474 P.3d 307, 2020 WL 6372514(10/30/2020) 
***UNPUBLISHED*** 
Moss pled guilty to several felonies and misdemeanors.  Criminal History was “F” The State moved for 
an upward durational and dispositional departure arguing Moss was not amenable to probation and 
presented a risk of future danger to society.  The State argued he had a history of violating bond 
conditions by breaking the law, failing to comply with probation conditions and a general failure to 
comply with the requirements the court placed on him.  The Court found there was substantial and 
compelling reasons to depart and did not grant probation.  Moss appeals arguing his constitutional 
rights were violated due to any upward   dispositional departures should be tried and determined by a 
jury citing Apprendi.  Appellate court noted in Carr 274 Kan. 442(2002) Apprendi applies only to upward 
durational departures of a sentence imposed.  The distinction between probation and the imposition of 
a prison sentence renders the U.S. Supreme Court’s Apprendi decision inapplicable to a sentencing 
judge’s decision to impose a dispositional departure prison sentence rather than to grant probation.  
Secondly Moss argues there were no substantial and compelling reasons warranting an upward 
dispositional departure.  The standard of review is abuse of discretion.  The lack of amenability to 
probation can be a substantial and compelling reason.  State v. Rodriguez 269 Kan. 633(2000) Affirmed. 
 
State v. Myers 58 Kan.App.2d 903, 475 P.3d 1256(10/02/2020) 
Myers had two prior DUIs from Missouri and was charged with Felony DUI.  Myers moved to strike the 
two convictions from Missouri and the Judge agreed.  The State appeals.  There is a lengthy discussion 
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about whether an interlocutory appeal is appropriate but will not be reported here.  The judge struck 
the two convictions because the charges are not “comparable” –those convictions were “broader than 
Kansas Statutes and filed the comparability analysis”.  The Appellate Court cited State v. Stanley 53 
Kan.App.2d 698(2016)-Mo statute too broad to count; State v. Mejia 58 Kan.App.2d 229(2020)-Mo 
statute broader than KS statute.  Also cited Wetrich 307 Kan. 552(2018) and determined the Mo DUIs 
are broader and therefore cannot be counted.  The Court also looked to the legislative change in 2019 
and indicated the text of the law controls –it seeks to modify the law in violation of the 6th and 14th 
Amendments.  Affirmed. 
 
Robles v. KDOR 481 P.3d 196, 2021 WL 833983(03/05/2021) 
***UNPUBLISHED*** 
KDOR suspended Robles’s license based on his breath test being over the legal limit.  The officer filled 
out the DC-27 with all appropriate information of the stop and the results.  KDOR suspended his license.  
Robles appeals.  Robles testified at the hearing.  KDOR submitted only the DC-27 which documented the 
officer’s observations.  The District Court upheld the suspension and Robles appeals claiming although 
Robles acknowledges the DC-27 form is admissible evidence in his trial he indicates the court could not 
meaningfully weigh the evidentiary value of the form against Robles own testimony.  The Appellate 
court disagreed stating the District Court did not believe Robles’s testimony and the DC-27 form and its 
contents sufficiently supported the administrative suspension of Robles commercial license.  Affirmed.   
 
Saquic v. State, 2021 WL 2281655, slip op. (06/04/2021) 
***UNPUBLISHED*** 
Saquic was charged of involuntary manslaughter while DUI.  He was found guilty.  In this opinion he 
argues his attorney was ineffective due to his failure to request an instruction concerning causation. 
Jose Ramos, the deceased, was laying in the road when the impaired Saquic ran over him.  Medical 
Examiner states Ramos BAC was between 0.333 and 0.414.  Ramos experienced some bleeding from his 
brain which could have been caused by him hitting his head on the pavement.  ME could not confirm he 
was standing or lying down when struck however cause of death was found to be massive injuries 
predominately in his chest region consistent with being run over by a car.  At trial Saquic never argued 
that the collision was unavoidable due to Ramos negligent conduct.   The Appellate Court gives a lengthy 
discussion of both Collins 36 Kan.App.2nd 267(2006) and Bale 39 Kan.App.2d 655(2008).  There was no 
medical evidence to rebut the cause of death.  Saquic speculates about whether Ramos’ act of lying in 
the street superseded Saquic’s act of driving drunk i.e.  Whether a reasonable and prudent 
nonintoxicated driver would have still hit Ramos in the street?  There is no ineffective counsel issue.  
DISSENT:  the instruction should have been given and it is reasonable it would and could have affected 
the outcome.  Citing to Gordon 219 Kan. 643(1976). 
 
State v. Simonsson 482 P.3d 1174, 2021 WL 1045172(03/19/2021) 
***UNPUBLISHED*** 
Simonsson was required to have ignition interlock in his vehicle due to being convicted of DUI 5 times.  
Law enforcement knew he was to have the device.  He was stopped on two different occasions and did 
not have the device in his vehicle.  Simonsson claimed he was working for an employer and this was the 
employer’s car.  Mary Long owned the vehicle.  Long wrote a letter to the chief of police explaining 
Simonsson was employed by her and Simonsson did “whatever was needed done whenever needed.” 
Simonsson’s duties “were endless.”  A jury trial ensued for the two counts of failing to have ignition 
interlock in the vehicle.  During trial the letter was admitted and no other witnesses for Simonsson 
testified.  The jury was instructed an employer exemption is a defense to the charge.  On appeal the 
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defendant is not claiming sufficiency of the evidence, but the State failed to prove he was not driving his 
employer’s car for his employer’s business.  Employee/employer relationship was based on the jury’s 
common knowledge and experience.  Dictionaries define employer as someone that employs one or 
more people for wages or salaries—controls and directs a worker under express or implied contact for 
salary or wages.  Long claimed to the LEO Simonsson and her had a ‘trade’ relationship.  Simonsson had 
told LEO he was self-employed and owned his own business.  The vehicle was registered to Long and not 
any business she owned.  A rational factfinder could conclude the employer/employee exception to the 
ignition interlock did not apply. Also, there was argument about error in stating the law about 
employer/employee relationship.  The court noted:  K.S.A. 8-1015€ does not allow a person to drive 24-
7—it allows them to operate a vehicle without an interlock device “during normal business activities.” 
The proper standard it “normal business activities” rather than the scope or course of employment.  
Also, nothing in the statute indicates Simonsson is required to produce documents showing his 
employment, but the prosecutor pointed out the lack of this evidence does not support defendant’s 
claim.   
 
State v. Smith 476 P.3d 847, 2020 WL 6244096(10/23/2020) 
***UNPUBLISHED*** 
Smith was found unresponsive in a running car parked in someone’s driveway.  After failing to rouse 
Smith the officers removed her from the car, and she remained unresponsive.  She appeared to be 
suffering from an overdose.  EMS arrived and officers searched Smith purse to find identification and 
any information that would indicate what substances she ingested.  The search located prescription and 
non-prescription medication and a pipe covered with crystal-like residue and burnt residue.  Smith was 
charged with possession of meth, drug paraphernalia and DUI. A motion to suppress was denied and 
Smith appealed.  The court discussed an exception to the 4th amendment—emergency aid exception.  
Mincey v. Arizona 437 U.S. 385(1978) adopted in State v. Neighbors 299 Kan. 234(2014).  Kansas law 
enforcement officers may search a person’s purse or wallet to seek information if that person is 
unconscious or uncommunicative and there are exigent circumstances such as a medical emergency 
necessitating the search.  The emergency-aid exception to the warrant requirement may permit not only 
a search of a residence but also a search of personal belongings.  In such circumstances, the emergency-
aid exception applies when (1) law enforcement have an objectively reasonable basis to believe 
someone is seriously injured or imminently threatened with serious injury; and (2) the manner and 
scope of any ensuing search is reasonable.  Here the officer’s actions were justified the warrantless 
intrusion.  Affirmed.   
 
Warner v. KDOR 484 P.3d 911, 2021 WL 1323784(04/09/2021) 
***UNPUBLISHED*** 
Warner stuck an Uber driver was he was dropping off passengers.  Warner indicated to the Uber driver 
he did not want to get into trouble for driving under the influence.  The Uber driver asked for insurance 
Warner became angry and denied hitting his vehicle.  The Uber driver indicated he would call the cops 
and Warner drove away.  Officers obtained the license plate and went to Warner’s home.  This was 
approximately 30 min after the crash.  Warner eventually came out of the house.  He smelled strongly of 
alcohol, was slurring his words, and was struggling to stand upright.  Warner was uncooperative and was 
arrested. No SFSTs were performed.  Warner was asked to take a breath test—he refused.  KDOR 
suspended his license.  Warner appealed.  Warner has the burden to prove there was no probable cause 
to believe he was driving under the influence.  Warner claimed no officer saw him drive and gave a 
explanation of events that varied from the Uber driver and officers.  Although the District Court did not 
believe Warner’s description of the events does not render the court’s decision arbitrary or capricious.  
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The appellate court must accept as true the evidence and all reasonable inferences drawn from the 
evidence which supported the district court’s finding and must disregard any conflicting evidence or 
other inferences that might be drawn from it.  Casper v. KDOR 309 Kan. 1211(2019).  After review based 
on the totality of the circumstances considering the court’s factual findings there was no error in their 
analysis.  Suspension affirmed. 
 
State v. Washington 474 P.3d 303, 2020 WL 5994166(10/09/2020) 
***UNPUBLISHED*** 
Washington was stopped and tested for DUI.  The officer smelled alcohol and found him to be impaired.  
The PBT indicated a BAC under the legal limit and due to Washington’s impairment, he believed he was 
had something other than alcohol in his system and that he was too impaired to safely drive.  Once 
arrested Washington’s vehicle was searched.  The search located drug paraphernalia and a white 
powder later identified as methamphetamine.  Washington filed a motion to suppress the drug evidence 
claiming the search violated his 4th amendment rights.  Washington claims officers did not have a 
reasonable belief they would find any evidence of DUI in the car.  Officers had no reason to believe he 
was under the influence of drugs.   Washington’s argument ignores the totality of the circumstances.  
Citing Gant 556 U.S. 332(2009) as well as Ewertz 49 Kan.App.2d 8(2013) the search incident to a lawful 
arrest exception to the warrant requirement applies to these facts.  Also, Washington claims the State 
failed to show he “knowingly” or “with knowledge” possessed the items found.  The court noted proof 
may be established by circumstantial evidence.  Washington 244 Kan.  652(1989); Gunn 29 Kan.App.2d 
337(2001) Washington was the lone occupant; no evidence the car belongs to others; no evidence 
anyone else had been in the car.  Generally, when a person is the sole occupant of a vehicle or residence 
there is a logical inference of that person’s dominion and control over the objects inside.  Rosa 304 
Kan.429(2016).  Affirmed. 
 
Whigham v. KDOR 312 Kan. 147, 473 P.3d 881(10/09/2020) 
Officers went to Whigham’s neighborhood after receiving reports of an erratic driver.  The officers 
spotted Whigham’s jeep (which matched the description by the tipster) parked inside the open garage 
attached to Whigham’s home.  Whigham was hunched over the wheel.  Without a warrant officers 
entered the garage and spoke to Whigham and conducted SFSTs.  He was arrested and after reading the 
advisories was asked to take a breath test.  Whigham refused.  Whigham requested a KDOR hearing.  At 
the hearing Whigham claimed the officers violated his constitutional rights when they entered the home 
without a warrant.  The district court refused to consider the constitutional issues based on Martin v. 
KDOR 285 Kan. 25(2008)—exclusionary rule allowing the suppression of unconstitutionally obtained 
evidence could not be used in a DL suspension proceeding.  In 2016 the legislature effectively overruled 
this holding in Martin however the District Court rejected the argument and affirmed the suspension.  
Citing Jarvis 312 Kan. ----(  ) the 2016 amendment to K.S.A. 8-1020(p) expresses a clear intent to give 
courts statutory authority to review, consider and determine the constitutionality of the law 
enforcement encounter.  The remedy allows for the invalidating the suspension order and setting it 
aside.  The Kansas Supreme Court remanded the proceeding to allow the court to determine if entering 
the house was unconstitutional or was a welfare check when the officers entered the garage without a 
warrant.  There was also an argument about the advisories being coercive—citing Creecy 310 Kan. 
454(2019) –substantial compliance is sufficient and did not provide a basis for invalidating the order by 
KDOR. 
 
State v. Zuniga 478 P.3d 337, 2020 WL 7636309(12/23/2020) 
***UNPUBLISHED*** 
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Zuniga was involved in a crash and left the scene.  Officer Walker arrived on scene with dash and body 
cams and recorded the crash site.  Zuniga was not present.  Another officer located Zuniga but did not 
record any video concerning the encounter or arrest.  The video of Officer Walker was given to defense 
counsel late in the prosecutions process, but the defense requested a continuance to review the video.  
The State also indicated they would not be calling Walker as a witness.  During the trial Zuniga testified 
on his own behalf.  He indicated he remained at the scene in contradiction of the officer that contacted 
him away from the scene.  The State requested to call Walker as a rebuttal witness to show Zuniga was 
not at the scene as it was recorded by Walker.  Clearly the trial court has authority to admit relevant 
evidence but may exclude to protect a party from undue surprise or prejudice.  See K.S.A. 60-445; State 
v. Leitner 272 Kan. 398(2001) The trial court allowed Walker to testify.  A rebuttal witness can be called 
by the State without having been disclosed before trial.  State v. Edwards 299 Kan. 1008(2014). State v. 
Auman 57 KanApp.2d 439(2019) is distinguishable due to the fact the tape was not exculpatory; the 
prosecution had not been greatly delayed and there were no speedy trial problems.  Affirmed.   
  
NOT DUI BUT TRAFFIC  
 
State v. Ford 479 P.3d 523, 2021 WL 401961(02/05/2021) 
***UNPUBLISHED*** 
Ford owns an RV business that sells fifth wheel RVs and travel trailers.  Ford was stopped driving a truck 
towing a fifth wheel without a CDL.  The first question of the appellate court did this vehicle constitute a 
“commercial motor vehicle” and if so secondly was Ford required to have a CDL while operating it?  
K.S.A. 8-2,125 governs the operation of commercial vehicles.  The driver of a CMV must have a CDL.  
Drivers of CDLs are subject to a number of regulations such as medical examiner certificates (49 C.F.R. § 
391.41) and breakaway and emergency braking equipment (49 C.F.R. § 393.43) to name a few.  The 
truck/trailer Ford was hauling was marked gross weight 19,500 and the trailer 14,000.  The combined 
weight was over 26,001 and therefore by statute it is a CMV.  Ford argued the statute indicates “vehicle” 
has a gross weight and not the combination of both vehicles.  The court indicated the definition of 
“gross vehicle weight rating” is defined as “maximum loaded wight of a single or a combination 
(articulated) vehicle—gross vehicle weight rating of the power unit plus the gross vehicle wight rating of 
the towed unit or units.  Therefore, Ford was operating a CMV.  Is there an exception that he is not 
required to have a CDL?  The statute states “if a vehicle meeting the definition of CMV however if such 
vehicles are used “solely and exclusively for private noncommercial use.” Ford argues “private 
noncommercial use” is vague and therefore unconstitutional.  There is no definition in the statute.  The 
Court noted this is not vague and gives fair warning to people subject to the statute.  Dictionary 
definition states “use for private pleasure or business purposes that does not involve the generation of 
income or bestowing a reward or other compensation.”  Ford was driving his truck/trailer to get 
inspected so he could sell it. This was for business and financial gain.  Lastly Federal Motor Carrier’s 
created a “new RV” exemption—Did Ford fall under this new exception?  80 Fed.Reg. at 18495 allows 
for employees with NO CDL of driveaway-towaway companies, RV manufacturers and RV dealers 
transporting RVs between the manufacturing site and dealer location and movement prior to first retail 
sale. Ford indicates this allows him to drive without a CDL.  The Court indicated this did not apply to Ford 
for two reasons—this is for NEW RVs and not resale RVs and only applies to moving them from the 
manufacturing site to dealer location.  Lastly the statute is not unconstitutional and does not violate 
Ford’s equal protection rights.   
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