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SENTENCING-FINES/FEES/PENALTIES
TRIAL

State v. Abell 585 P.3d 361, 2026 WL 709709 (03/13/26)

***UNPUBLISHED***

Abell had three felony DUIs pending. Three separate jury trials were held in which Abell
was convicted. Abell asserts the existence and dates of his prior DUl convictions were
not proven to a jury thus; his sentences were imposed in violation of Apprendi v. New
Jersey 530 U.S. 466(2000) Both State v. Reese 300 Kan. 650(2014), a DUl case and State
v. Calvert 321 Kan.___ (2026), a theft case, indicates State is not required to prove to
jury the defendant had prior convictions. In two of the DUl cases Abell also challenges
the fines. K.S.A. 8-1567(b)(1)(D)-(E) no longer required a mandatory fine to be imposed
for felony DUI convictions. Itis not clear from the record the fines imposed. They were
ambiguous because the District Court failed to state on the record what amount applied
specifically to the two case. Remanded.

OPERATE/ATTEMPT TO OPERATE
SITTING IN DRIVER’S SEAT-PARKED ON SIDE OF ROAD

State v. Allman 579 P.3d 147, 2025 WL 3048956 (10/31/25)

***UNPUBLISHED***

A caller reported Allman’s vehicle as a potential hazard as it was parked close to a roadway
without headlights on. Officers arrived and found the vehicle on the shoulder without
lights on or the engine running. Allman was in the vehicle “slouched back in the
driver’s seat.” Keys were in the ignition, and the gear shift was in drive. Allman did not
know how he got there. Allman had difficulty answering simple questions and his speech
was slurred. An odor of alcohol was coming from him, and he admitted to drinking alcohol
around lunchtime but not any at night. Officers called the owner of the vehicle, Allman’s
girlfriend, and she indicated he had called her shortly before the officers arrived and said
he was on his way to her house. Allman was charged with DUI. During the trial Allman
requested the court give an instruction concerning operate or attempt to operate:
“Taking actual physical control of the vehicle is insufficient to attempt to operate that
vehicle without an attempt to make it move.” Court used most up-to-date PIK
instructions. Allman agreed to this instruction stating he thought that language
accomplishes the same purpose as his requested instruction. Jury deliberations began
and the jury had questions: “Does Kansas law state an individual is guilty of DUI if in the
driver’s seat with the keys in the ignition and alcohol in system?” and “Is the charge about
just driving or attempting to drive?” Trial court directed them to the PIK instruction only.
Allman was convicted and appealed. Although there was no objection, the Court of
Appeal’s will review the failure to add Allman’s requested language to the jury
instructions for clear error. “Operating a vehicle means ‘driving’ which requires
movement of the vehicle. ‘Attempt to operate’ a vehicle means an attempt to move
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the vehicle. Allman’s requested language would have been redundant and
unnecessary since both definitions specify movement of the vehicle or attempted
movement of the vehicle is required.

SEARCHES
ODOR OF MARIJUANA

State v. Alpert 580 P.3d 688, 2025 WL 3496047 (12/05/25)

***UNPUBLISHED***

Officer observed a truck failing to maintain a lane. The vehicle was stopped. Driver,
Alpert, denied to the officer the vehicle smelled like marijuana. Alpert was run
through field sobriety test and was eventually arrested for DUI. The officer believed
there was probable cause to search the vehicle. Drug paraphernalia was found. Alpert was
charged with DUl and possession of drug paraphernalia. Alpert filed a motion to
suppress indicating the officer had no reasonable suspicion to justify her further
detention beyond the initial stop. There was no challenge to the stop itself just the
extension of the stop. District Court suppressed the evidence. Court of Appeals noted
State v. MacDonald 253 Kan. 320(1993): the odor of marijuana detected by an officer
trained and experienced in identifying that smell provides probable cause to search a
vehicle. Case reversed and remanded.

SEARCHES
MOTION TO SUPPRESS-STATEMENT OF FACTS

State v. Anderson 321 Kan. 524, 582 P.3d 524 (01/16/26)
Anderson v. KDOR 583 P.3d 491, 2026 WL 412498 (02/13/26) UNPUBLISHED

Anderson was stopped for speeding and eventually was arrested and charged with DUI. A
motion to suppress was filed raising several issues that characterized the officer’s
encounter as an unlawful search specifically noting “subjected the defendant to a
search through the use of a PBT.” “Any consent allegedly provided by the defendant to
the PBT was unlawfully coerced and therefore, not voluntary.” Stipulated facts were
submitted to the District Court. The motion was denied. It was appealed to the Court of
Appeals and that court determined Anderson did not preserve the voluntariness issue or
secure the rulings from the District Court needed for appellate review, so it dismissed the
appeal. Anderson appeals to the Supreme Court. K.S.A. 22-3216(2), controls and
provides: “The motion shall be in writing and state facts showing wherein the search
and seizure were unlawful. The judge shall receive evidence on any issue of fact
necessary to determine the motion and the burden of proving that the search and
seizure were lawful shall be on the prosecution.” Citing three cases Cheeks 258 Kan. at
592 (1995) (“merely made a conclusory assertion that evidence was ‘obtained through the
work product of an unlawful search and seizure’ from his car and the motion did not state
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facts showing how the search was unlawful) Estrada-Vital 302 Kan. 549(2015) (It is on the
factual side of the analysis that the defendant must carry a portion of the burden.
K.S.A. 22-3216(2) requires a written motion which must ‘state facts showing the search
and seizure was unlawful.’ Obviously, that means it is incumbent upon the defendant
to establish the facts necessary to support his suppression motion in the district
court); Gray 306 Kan. 1287(2017) (..a defendant must state facts showing the procedure to
be unlawful—i.e., facts) Merely asserting a violation of K.S.A. 22-4609 is not enough. In
sum, Cheeks holds conclusory allegations are insufficient; Estrada-Vital underscores
a defendant must allege sufficient facts to invoke the prosecution's and the district
court's obligations; and Gray reiterates the defendant must identify specific facts and
explain why those facts render the search unlawful. Due to the stipulation of facts
there was not enough information for the court to determine if any violation occurred.
It could not be determined, what if anything, Anderson did when confronted with the issue
of the PBT—only that a PBT occurred. Judgment of the Court of Appeals dismissing the
appeal is AFFIRMED. Justice Rosen DISSENTS: The failure to recognize a warrantless
search is presumptively unconstitutional and, thus, a sufficient “reason for arguing” the
PBT was unlawful is that it happened. Anderson's motion asserted an officer administered
a PBT before Anderson had been placed under arrest. This established an unconstitutional
search in violation of the Fourth Amendment and triggered the State's burden to justify its
presumptively unconstitutional action. If the State's position was Anderson consented
to the search, through implied consent or otherwise, then it needed to provide the
factual and legal support for that argument. It did neither. Consequently, the District
Court should have ruled in Anderson's favor.

ADMISSIBLE EVIDENCE
ATTORNEY ACTION

SCRAM DEVICE-STATE REQUESTS BREAKING PLEA OBLIGATION

State v. Batts 586 P.3d 262, 2026 WL 849032 (03/27/26)

***UNPUBLISHED***

This is not a DUl case. Defendant was placed on a SCAM device prior to sentencing.
The defendant was required to refrain from possessing or consuming drugs or alcohol.
Prior to sentencing the SCRAM device reported three uses of alcohol on three
separate occasions. The judge revoked Batts bond. At the sentencing hearing, the
State requested the District Court relieve the State of its’ obligation under the plea
agreement because of Batts’ alleged bond violations. Batts argued the sufficiency of
the evidence and noted no one withessed Batts using alcohol; no follow-up
procedures were taken, such as a lab test and the fact that machines make mistakes.
Batts indicated he had been sober for most of his probation with only one violation
when he first “bonded out in this case.” Batts believed the device malfunctioned. The
Court indicated the State had shown Batts had violated conditions of his bond through
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prohibited alcohol use. Appellate Court agreed determining Batts had not complied with
his bond conditions. Affirmed.

ATTORNEY ACTIONS/CONDUCT
PROSECUTOR: “THAT IS NOT A DEFENSE”

State v. Belaire 581 P.3d 365, 2025 WL 3562595 (12/12/25)

***UNPUBLISHED***

This is not a DUI case but deals with finding drug paraphernalia in a vehicle. During closing
arguments, the prosecutor indicated the following in rebuttal— “the sheer amount of
drug paraphernalia that was in his car, there’s no way Mr. Belaire didn’t know it was in
his car. The —as far as maybe not knowing the meth pipe is in there, that’s not—that’s
not really a defense; | didn’t know it was in there with the rest of my drug
paraphernalia. Of course he did.” Belaire argues his lack of knowledge of the
methamphetamine pipe was a valid defense to the possession charge and thus the
prosecutor’s statement otherwise misstated the law. First, the court must determine
if the statement “fell outside the wide latitude afforded prosecutors to conduct the
State’s case and attempt to obtain a conviction in a manner that does not offend the
defendant’s constitutional right to a fair trial.” Sherman 305 Kan. 88(2016).
Prosecutors are permitted wide latitude, and the challenged statement must be
reviewed in context to determine whether an error occurred. State v. Ross 310 Kan.
216(2019). Here the challenged statement was made during the prosecutor’s rebuttal
closing argument in response to the defense counsel’s admonition the jury should not
convict in the 2021 case just because they believed Belaire was guilty in some charges in
the 2020 case. Defense counsel had argued Belaire “didn’t know there was
methamphetamine in that car” during the 2021 stop. In rebuttal, the State immediately
addressed those issues and argued because of “the sheer amount of drug paraphernalia
that was in his car” it was not believable Belaire was unaware of the methamphetamine
pipe contained small amounts of methamphetamine. The prosecutor was drawing an
inference between the amount of drugs and paraphernalia and Belaire’s knowledge of
the pipe, which is permissible. State v. Hall 292 Kan. 841(2011) (“In closing argument,
the prosecutor may draw reasonable inferences from the evidence.”)

CHARGES FILED-Complaint
ENDANGERING A CHILD

State v. Butler 321 Kan. 493, 581 P.3d 1261 (01/09/26)

This is not a DUI case. Defendant was charged with felony murder while in the commission

of aggravated child endangerment. Defendant argues that because the statute includes

a culpable mental state of recklessness, that mental state necessarily attaches to all

material elements, including age. Based on defendant’s interpretation of the statute,
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Butler claims the State was required to prove Butler knew child was a minor. The statute’s
structure, precedent and the purpose of the victim-classification elements all pointto one
conclusion: age is a fact the State must prove, not a fact the defendant must know. The
required mental state of recklessness governs the defendant’s conduct, not the victim’s
age. When the legislature identifies a protected zone or class, it typically creates an
objective element, requiring the State to prove the fact---not the defendant’s
awareness of it. See State v. Swafford 20 Kan.App.2d563(1995) and State v. Prosper 260
Kan. 743(1996)

REASONABLE SUSPICION-VEHICLE IN MOTION

MISTAKE OF LAW—NOT A LANED ROADWAY

State v. Brungardt Slip Copy, 2026 WL 1453231 (05/22/26)
***UNPUBLISHED***

Officer watched a vehicle traveling on a gravel road with a berm. The vehicle was traveling
at a slow rate of speed and would drift onto the berm to the point the officer believed the
vehicle would go into the ditch. The vehicle would then overcorrect and swerve to the
center of the roadway. A video of this behavior was presented at the motion hearing. The
officer stopped the vehicle for K.S.A. 8-1522, failing to maintain a lane. Brungardt filed
a motion to suppress indicating Brungardt had not committed a traffic infraction and
therefore officer lacked reasonable suspicion to stop vehicle. Brungardt claims that
K.S.A. 8-1522 requires a laned roadway. This road was not marked and therefore he
could not have been stopped for this statute. Brungardt argued K.S. A. 8-1514 also
does not apply because the statute prohibits crossing into the left lane and the officer
stopped Brungardt from moving too far to the right of the lane. The court looked to
both statutes and determined clearly K.S.A. 8-1514 applies to both laned and unlaned
and K.S.A. 8-1522 only applies to laned roadways. The officer was clear it was an
unmarked roadway. Appellate court indicated the behavior of Brungardt was illegal.
Although the trooper cited K.S.A. 8-1522 the State alleged Brungardt failed to maintain
his lane of traffic on the right side of the road which is essentially the title of K.S.A. 8-
1514. “To be reasonable is not to be perfect, and so the Fourth Amendment allows for
some mistakes on the part of government officials giving them ‘fair leaway for
enforcing the law in the community’s protection.” North Carolina v. Heien 547 U.S.
54(2014) Reasonable suspicion can be based “on a mistaken understanding of the
scope of a legal prohibition” and can “arise from the combination of an officer’s
understanding of the facts and his understanding of the relevant law.” Heien at 60-61
Based on the video and officer testimony, court did not error.
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IMPLIED CONSENT
SUFFICIENCY OF EVIDENCE—REQUEST TESTING

Carrv. KDOR 588 P.3d 73, 2026 WL 1194888 (05/01/26)

***UNPUBLISHED***

KDOR and the district court suspended Carr’s license based on Carr’s refusal to take the
test. Carr appealed, claiming district court’s findings were not supported by substantial
competent evidence. There was no issue with the car stop itself however the officer’s
observations were insufficient to satisfy probable cause to arrest. Appellate court found
the following in the record: Carr left the liquor store then failed to maintain a single lane;
slow to react to lights of officer; speech was slurred; eyes water; odor of alcohol coming
from the vehicle as well as Carr having difficulty producing documents and following
directions. There was an open container of beer in the vehicle. Under K.S.A. 8-1001(b), a
police officer may request an evidentiary breath test if (1) there is probable cause to
believe the driver was operating the vehicle under the influence of alcohol, and (2) the
driver had been placed under arrest, taken into custody, or involved in a car accident.
See also K.S.A. 8-1002(a) (requiring an officer certify the reasonable grounds for
suspecting a DUl and the driver was placed under arrest, in custody, or involved in an
accident after a test failure or refusal). All the facts found, support the district court’s
finding there were reasonable grounds to arrest Carr for DUI. Affirmed.

REASSONBLE SUSPICION-VEHICLE IN MOTION

GLOVER—PACING—CONSTRUCTION ZONE

State v. Casteel Slip Copy, 2026 WL 1506056 (05/29/26)

***UNPUBLISHED***

A motion to suppress was filed based on an improper stop. Casteel’s vehicle wasin a
construction zone. They attempted to detect the speed with radar but there were two
vehicles being detected showing a speed of three or four miles over the posted 30mph
zone. An attempt to pace the vehicle after this and the vehicle had slowed down and
“driving overly caution and doing unusual things.” The officer also noted a male owner of
the vehicle had a suspended license. A motion to suppress was filed Casteel claimed
because the vehicle’s registered owner’s license was suspended, not revoked. She
contended Glover held only a registered owner with a revoked license provided
reasonable suspicion a driver was driving in violation of the law. She also indicated
driving under the speed limit was notillegal. The district court ruled in favor of the State
indicating speeding and driving considerable slow is not sufficient but in combination with
an owner of the vehicle suspended is enough. Casteel appealed. The appellate court
noted: Here, the district court found Casteel was speeding. Based on this fact alone,
the initial stop was lawful. The district court erred when it concluded that this fact,
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standing alone, was insufficient to justify the traffic stop. But the district court did not err
when it ultimately denied the motion to suppress. Thus, we affirm as right for the wrong

reason. See State v. Noyce 301 Kan. 408(2015).

SENTENCING--DIVERSION

REINSTATE DIVERSION AFTER FINDING VIOLATION OF AGREEMENT

State v. Delaney 582 P.3d 584, 2026 WL 124840 (01/16/26)

***UNPUBLISHED***

This is not a DUI case but deals with statutes pertaining to diversion. Delaney went
diversion on charges of possession of oxycodone and drug paraphernalia. The contract
was for 12 months. Delaney stipulated to facts that could be used against her at trial.
Before the 12 month period expired, the State alleged Delaney had violated her diversion
agreement. After hearing the evidence, the court found Delaney had violated her
agreement. Delaney asked the court to reinstate diversion, arguing the diversion
agreement was ambiguous in the language regarding revocation of diversion. The
district court ruled the agreement was ambiguous and the court had no legal reason to
reinstate diversion and after finding her guilty on stipulated facts sentenced her
accordingly. On appeal, the following was determined by the Court of Appeals: A
diversion agreement is “the specification of formal terms and conditions which a
defendant must fulfill in order to have the charges against him dismissed. State v.
Chamberlain 280 Kan. 241 (2005). Diversion agreements are governed by statute. See
K.S.A. 22-2906 - K.S.A. 22-2912. K.S.A. 22-2911(a) states....” after finding the defendant
has failed to fulfill the terms of the specific diversion agreement at a hearing...shall
resume the criminal proceedings on the complaint.” Once a court finds there is a
violation of the agreement, the statute does not give authority to the Court to reinstate
diversion or legally order a new diversion agreement.

ATTORNEY ACTIONS/CONDUCT
EXTENDING THE STOP—LACK PROBABLE CAUSE

State v. Dixon Slip Copy, 2026 WL 1453259 (5/22/26)

***UNPUBLISHED***

A motion was filed by the defense claiming the deputy lacked reasonable suspicion to
transition the traffic stop to a DUl investigation. The State filed a written response and
a hearing was held. During the hearing evidence was presented of only information
that led to Dixon being asked to get out of the car for the DUl investigation. There was
also a discussion by court and counsel admitting only information up to the point where
Dixon was asked to step from the vehicle. No further information was presented to the
Court due to the narrow scope of the motion. The court however sua sponte

. ________________________________________________________________________________________________|
SUPPLEMENT TO THE 21ST EDITION DUI LAW BOOK -JUDGE KAREN WITTMAN 9


https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035530492&pubNum=0000458&originatingDoc=Ib7be7c205bad11f1ad9ee3a91566e153&refType=RP&fi=co_pp_sp_458_411&originationContext=document&transitionType=DocumentItem&ppcid=8f75a3898e254ff3bd8aae99b326f48f&contextData=(sc.Search)#co_pp_sp_458_411

determined there was not probable cause for the DUl and the court dismissed the
case. It was undisputed the only issue the parties intended to bring for the district
court to consider was Dixon’s motion to suppress which lack of reasonable suspicion
to extend the traffic stop to an investigatory detention. Itis error for a district court to
raise nonjurisdictional issues sua sponte.” Chambers v. KDOR, unpublished, 2017 WL
1035442(2017) The district court sua sponte dismissed the DUl charge based on a
different legal theory, which required an analysis of different facts under a different
standard that were not presented to the district court. The dismissal was improper and
the case is reversed and remanded for further proceedings.

FINES/FEES/PENALTIES
RESTITUTION—SENTENCING CONTINUED-PROBATION REVOKED

State v. Gentry Slip Copy, 2026 WL 1453224 (5/22/26)

***UNPUBLISHED***

Gentry was sentenced and told he was on probation “now.” The State requested the court
conduct a restitution hearing because more time was needed to assess the full extent of
the costs associated with the victim’s injuries. The restitution hearing was set
approximately 60 days in the future. Gentry committed a new crime less than two weeks
later and the district court revoked his probation. Three weeks later the court set the
restitution figure and imposed an order for payment. Gentry claims the court did not
have authority to revoke his probation when his sentence remained open for a
determination of restitution. Restitution is part of a criminal defendant’s sentence.
State v. Northern 304 Kan. 860(2012) A district court is not required to make a final
determination regarding restitution at the initial sentencing hearing. State v. Beaman
295 Kan. 853(2012) (A district court may exercise its discretion to continue a
sentencing hearing.) Kansas criminal code defines “probation” as “a procedure under
which a defendant, convicted of a crime, is released by the court after imposition of
sentence.” K.S.A. 21-6603(g) A legal sentence takes effect once it is pronounced from
the bench. State v. Davis 312 Kan. 259(2020) In this case the court announced he was
holding jurisdiction open in order to obtain complete restitution and therefore the final
sentence was not completed. Probation had not begun at that point, therefore
probation could not be revoked. State v. Gary 282 Kan. 232(2006): a district court may
not use a defendant's conduct prior to sentencing as the basis for revoking probation.
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MIRANDA
PASSENGER-PRE AND POST MIRANDA

State v. Helmstead 580 P.3d 688, 2025 WL 3496393 (12/05/25)

***UNPUBLISHED***

Car was legally stopped and the driver was arrested for DUI. A passenger was asked to exit
the vehicle for officers to search the vehicle. As the Officer removed a case of beer from
the backseat Helmstead indicated all the beer was his. Officer found a vape pen located
near where Helmstead had been sitting and asked—“This yours too?” Helmsted did not
answer. About four minutes after the initial discussion with Helmstead, Officer read
Miranda to Helmstead. “For purposes of a Fourth Amendment analysis, encounters
between law enforcement officers and the public are generally classified under one of
these categories: (1) consensual encounters; (2) investigatory detentions, also known
as Terry stops; (3) public safety stops; and (4) arrests. State v. Martinez 296 Kan.
482(2013). “By contrast, under the Fifth Amendment, statements stemming from
custodial interrogation must be excluded unless the State shows it used procedural
safeguards, i.e., Miranda warnings, to secure the defendant's privilege against self-
incrimination. State v. Schultz 289 Kan. 334(2009) . In State v. Lewis 299 Kan.
828(2014): ‘The Miranda safeguards are triggered only when an accused is (1) in
custody and (2) subject to interrogation. Roadside questioning during a routine traffic
stop does not necessarily constitute a “ ‘custodial interrogation’ ”

for Miranda purposes. Berkemer v. McCarty 468 U.S. 420(1984). Our Supreme Court
established eight factors to consider when determining whether an interrogation is
investigative or custodial in nature: (1) the place and time of the interrogation; (2) the
duration of the interrogation; (3) the number of law enforcement officers present; (4)
the conduct of the officer or officers and the person being questioned; (5) the
presence or absence of actual physical restraint or its’ functional equivalent, such as
drawn firearms or a stationed guard; (6) whether the person is being questioned as a
suspect or a witness; (7) whether police escorted the person being questioned to the
interrogation location or the person arrived under the person's own power; and (8) the
result of the interrogation, for instance, whether the person was allowed to leave, was
detained further, or was arrested after the interrogation. No one factor outweighs
another, and the factors do not bear equal weight. A court must analyze every
situation on its’ own particular facts. Guein 309 Kan. 1245(2019). After reviewing all the
factors in detail, Helmstead was not in custody at the time of the initial statement. Of
critical importance is the congenial nature of the interactions and the fact Helmstead
openly volunteered ownership of the beer during the officer’s search. Helmstead was not
subjected to an illegal custodial interrogation outside the vehicle but was initially
subjected to investigatory questioning. See also Missouri v. Seibert 542 U.S. 600(2004):
In Seibert, the officer intentionally violated Miranda by questioning Seibert at the
police station without first advising her of her Miranda rights. After Seibert made
incriminating statements, the officers read her Miranda rights and again elicited the
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same confession. The U.S. Supreme Court held this question-first technique undercut
the goal of the Miranda warnings.

IMPLIED CONSENT
NO REASONABLE SUSPICION—CONSENT

State v. Johnson 579 P.3d 518, 2025 WL 3122761 (11/07/25)

***UNPUBLISHED***

Johnson was involved in a fatal crash. None of the officers on scene believed Johnson was
impaired, however they encouraged him to consent to a blood draw. Johnson’s mother
arrived on scene and drove Johnson to the hospital for the blood draw. Officers followed.
Law enforcement implied to Johnson submission to a blood test in these situations
was customary. Officers told Johnson the blood test could help him. Officers never
told him he could refuse to consent. Once at the hospital, officers read the advisories
to him. Officers were under the belief they must read the advisories to anyone they
wish to give a breath test. Johnson indicated he was “cool with” officers getting blood.
Blood was taken and results indicated he was over the legal limit. A motion to suppress
was filed suggesting obtaining the blood was unconstitutional due to lack of consent being
freely and voluntarily given. Consent that is the product of official intimidation or
harassment is not consent at all. Consent may not be coerced, either explicitly or
implicitly. Schneckloth v. Bustamonte 412 U.S. 218(1973) A defendant’s knowledge of
the right to refuse to consent is one factor to be considered regarding the totality of
the circumstances. State v. Nece 303 Kan. 888(2016) There is no mechanical,
mathematical approach to determining voluntariness of consent; rather the court
must look at the totality of the circumstances to determine whether consent was
freely given without impermissible coercion. Reading the advisories when they do not
apply, as in this instance, imposing consequences for refusing can be coercive.’ See
State v. Estrada 2016 WL 277432, unpublished (2016). The Appellate Court as did the
District Court found the consent was not voluntary, knowledgeable and intelligently given.
The State attempted to argue “good-faith exception” The officer’s mistaken believe
they were required by law to read the implied consent notices was reasonable. See
IlWlinois v. Krull 480 U.S. 340(1987). It is unreasonable for lLaw enforcement officers to
rely on a misunderstanding and misapplication of the law to perform an impermissible
search—making the good-faith exception inapplicable here. See State v. Pettay 299
Kan. 763(2014)
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REASONABLE SUSPICION-VEHICLE IN MOTION

EXTENDING THE STOP-ADMITTED DRINKING

State v. Knox 585 P.3d 923, 2026 WL 787612 (03/20/26)

***UNPUBLISHED***

Knox was stopped for speeding. Officer observed an open box of beer in back seat and an
open can of beer at his feet. There was an odor of alcohol coming from Knox’s person;
Knox admitted to drinking 4 or 5 beers. Officer conducted SFSTs and arrested Knox for DUI.
A motion to suppress was filed claiming officer did not have reasonable suspicion to
conduct the DUl investigation. District Court denied motion to suppress and found
defendant guilty. The appeal found the facts were generally uncontroverted and the
ultimate question is a question of law reviewed de novo. Although the officer did not
observe slurred speech, difficulty in communicating, no bloodshot eyes, slow or
sluggish movements or any other indicators consistent with impairment the court
must consider the evidence, that was known created “an objectively reasonable and
articulable suspicion criminal activity was or is taking place “ See Jones 300 Kan.
630(2014) Odor of alcohol alone is enough to extend a traffic stop into a DUI
investigation. Johnson 46 Kan.App.2d 391(2011) Admission of drinking considered as
part of the totality of the circumstances supports reasonable suspicion. Pollman 286
Kan. 881(2008). There are a number of factors indicating officer had reasonable suspicion
Knox had committed the crime of DUl which therefore allowed officer to lawfully extend the
original traffic stop. Affirmed.

SENTENCING-PRIOR CONVICTIONS

MISSOURI-NORTH KANSAS CITY MUNICIPAL ORDINANCE

State v. Patrick 582 P.3d 1092, 2026 WL 124873 (01/16/26)

***UNPUBLISHED***

Patrick was being sentenced to a 3 DUI. It was determined he had a DUI conviction in
Leavenworth and one in North Kansas City, Missouri. Patrick pled no contest to the 3™
DUI with an agreement with the State for minimum presumptive sentence allowed by the
sentencing guidelines. Patrick’s criminal history was “D” which would resultin a
sentenced of 32 to 36 months in prison for his conviction. Patrick filed a downward
dispositional departure of 30 days’ incarceration followed by probation. Judge denied the
request and sentenced Patrick to 34 months. Patrick appealed, claiming the court
should not have counted the North Kansas City municipal ordinance as a criminal
conviction-- it was merely a violation of a city ordinance. K.S.A. 8-1567(j)(1-3) states
the court must count a DUl offense from out of state if itis comparable to the Kansas
Statute. The court can look to the name of the offense, the elements of the offense

and whether the offense prohibits similar conduct. Patrick however argues more
- |
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broadly Kansas caselaw does not permit Missouri municipal ordinance violations to
be used as “convictions” for sentence enhancement in Kansas citing Smith 309 Kan.
929(2019). The plain language of K.S.A. 8-1567(i) includes violations of an ordinance of
any city that prohibit the acts the section prohibits including out-of-state violations like the
North Kansas City DUl infractions. There was no error in counting it. There was also an
argument concerning the State breaching the terms of the plea agreement. There are
two ways to violate a plea agreement at sentencing. Prosecutors that have violated
plea agreements are when they make a different sentencing recommendation than
thatincluded in the agreement or when they make the agreed-upon recommendation
but then provide additional comments that undermine that recommendation. See
State v. Jones 302 Kan. 111(2015). What happened in this case did not rise to the level of
either of these scenarios.

ATTORNEY ACTIONS/CONDUCT

“WE KNOW”—“THERE IS NO QUESTION”

State v. Sands Slip Copy, 2026 WL 1361926 (05/15/26)

***UNPUBLISHED***

This case is not a DUI case but deals with a shooting, theft and flee and elude. There are a
number of issues one being the statements of the prosecutor in closing argument. The
prosecutor stated “There is no question Sands was the driver of the truck” --A
prosecutor’s use of “we know” statements are improper when based on inferences
drawn from controverted evidence—even if the inference is reasonable. State v.
Blevins 313 Kan. 413(2021) Another statement made by the prosecutor was “There is no
question that the element is met.” These types of statements are improper when
based on inferences drawn from controverted evidence. Blevins at 432-33. Although
the statements were improper the errors were harmless based on the jury’s ability to
consider the information independently, the clear instruction by the judge, and the
evidence presented at trial.

REASONALBE SUSPICION-VEHICLE IN MOTION

TWO WORKING HEADLIGHTS

Snyder v. KDOR Slip copy, 2026 WL 709792 (03/13/26)
***UNPUBLISHED***

Officer stopped a vehicle for having what looked like a defective passenger-side
headlight. Eventually, Snyder was arrested for DUI. At a bench trial, the trooper testified
although his dash camera video appeared to show two working headlights on Snyder’s
vehicle, that was likely the result of a reflection and not evidence the headlight was

. ________________________________________________________________________________________________|
SUPPLEMENT TO THE 21ST EDITION DUI LAW BOOK -JUDGE KAREN WITTMAN 14



working. Officer did testify he did not ever check the headlight after stopping Snyder.
Snyder indicated he knew the headlight was out. Every motor vehicle shall be equipped
with at least two head lamps with at least one on each side of the front of the motor
vehicle, which head lamps shall comply with the requirements and limitations set forth in
this article. K.S.A. 8-1705(a). In State v. Delgado 36 Kan. App.2d 653(2006), the vehicle’s
defective headlight was not entirely out and did emit some degree of illumination. But
the Court of Appeals, in that case, held the stop was based on the officer’s personal
observations of “conditions that raised a serious question as to whether the vehicle
was being operated in violations of K.S.A. 8-1525. There was substantial competent
evidence supporting the finding the headlight was so inadequately operating there
was probable cause to believe K.S.A. 8-1725 was violated. The same is as in this case.
The Snyder vehicle had a headlight that was defective and not working properly. This
observation occurred during winter, at night. Reasonable suspicion existed to stop the
vehicle.

PROBABLE CAUSE TO ARREST/REASONABLE GROUNDS TO BELEIVE

EXTEND THE STOP-IGNITION INTERLOCK

State v. Soehner Slip Copy, 2026 WL 1622991 (06/05/26)

***UNPUBLISHED***

Officer stopped Soehner’s vehicle for a tag light out. Soehner tried to get out of the vehicle
and was order to remain inside. Soehner did not have a license and later it was found he
was on a restricted requiring ignition interlock. Soehner vehicle did not have the device.
Soehner was asked if he had drank and he denied it twice. Officer observed the following:
odor of alcohol, watery/glossy eyes and very nervous. While the investigation was
happening Soehner got back out of the vehicle and the officer made him sit on the curb.
Later Soehner admitted he was diabetic and maybe that was why officer smelled alcohol.
Officer than became concerned he was having a diabetic emergency. Soehner than
indicate he had drank. SFSTs were done and Soehner failed. He was arrested. When
conducting an investigatory detention for a routine traffic stop, as here, a law
enforcement officer may request a driver's license, proof of insurance, and vehicle
registration; run a computer check; and issue a citation. State v. Coleman 292 Kan.
813(2011). When the inquiry related to the initial purpose of the detention is
completed, the officer must allow the person to resume his or her travels unless the
officer has a reasonable suspicion of criminal conduct. State v. Gonzales 36 Kan. App.
2d 446(2006). But when the responses of a detainee and the circumstances
surrounding the stop give rise to suspicions of a crime unrelated to the initial traffic
offense, the officer is free to resolve those suspicions by tailoring his or her response
to the demands of the situation. State v. Morlock 289 Kan. 980(2009). "[I]nvestigatory
detentions are constitutionally permissible if an objective officer would have a reasonable
and articulable suspicion that the detainee committed, is about to commit, or is
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committing a crime." State v. Hanke 307 Kan. 823(2018). Viewed in totality and together
with reasonable inferences arising from them, the facts are sufficient to create reasonable
suspicion Soehner was DUI. Affirmed.

SFST

MOVEMENT OF DRIVER FOR SFST

Spear v. KDOR 584 P.3d 75, 2026 WL 482882 (02/20/26)

***UNPUBLISHED***

Spear was involved in a single vehicle collision where vehicle left roadway and into a
pasture. Trooper arrived and observed: “heavily-slurred” speech, admitted to drinking;
and EMS also detected alcohol. Due to high winds Trooper requested Spear to
“voluntarily leave” and Spear agreed. Trooper transported him to Ellsworth County
Sheriff’s Department—to a garage where the door to it was left open. Spear sat in the
front seat and was able to use his cellphone and was not handcuffed. After SFSTs,
Spear was arrested. BAC 0.17. KDOR suspended his license. Spear appealed to District
Court and the Court of Appeals stating the administrative suspension of his driving
privileges must be set aside because he was unlawfully transported to the Ellsworth
County Sheriff’s Department so the Trooper could conduct a DUl investigation.
Appellate courts review a district court’s factual findings in driver’s license suspension
cases for substantial competent evidence. Creecy v. KDOR 310 Kan. 454(2019). This case
was submitted for review of the transcript of the suppression hearing. Itis important to
clarify Spear’s appeal concerns the constitutionality of the encounter in this case, not
specifically whether Trooper had statutory authority under K.S.A. 8-1001(b)(1) to
request testing. See Smith 291 Kan. 510(2010). Spear contends the suspension of his
driving privileges must be set aside because “it is clearly established under Kansas
law” -it is unlawful to transport an individual to a law enforcement center before a
formal arrest. Citing Barringer 44 Kan.App.2d 648(2010) found it permissible to move a
defendant “a short distance during an investigatory detention if that is consistent with
the purposes of the investigation; does not unduly prolong the duration of the
detention and does not otherwise turn the situation into the equivalent of a formal
arrest.” Also in Homeier v. KDOR 2018 WL 2073518(2018) unpublished, looking at steps
involved in analyzing a case such as this—if Spear was under arrest when transported
then we must decide whether the officer had probable cause for arrest at the time of
transport. Under the circumstances, Trooper had direct signhs of Spear’s impairment—
also a factor is the one-vehicle crash. Based on the totality of the circumstances,
probable cause existed to believe Spear had committed DUI before the transportation
occurred.
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ATTORNEY’S ACTION/CONDUCT

“JOB AS JURORIS TO FIND DEFENDANT GUILTY”

State v. Stroede 581 P.3d 366, 2025 WL 3563219 (12/12/25)

***UNPUBLISHED***

This is not a DUl case. During voir dire, the prosecutor stated it was their “job as a
juror” to “find [Stroede] guilty.” Stroede claims on appeal these statements imply the
jury “would fail in its’ job if it did not convict.” The State concedes the prosecutor’s
comments were error but were harmless. In U.S. v. Young 470 U.S. 1(1985), the U.S.
Supreme Court held a prosecutor erred by “trying to exhort the jury to ’do it’s job’; that
kind of pressure ...has no place in the administration of criminal justice.” In State v.
Holmes 2023 WL 3140004 (2023) unpublished, the Court of Appeals found a prosecutor’s
statements to the jury during voir dire and closing argument it was their “job” to convict
Holmes was reversible error. In State v. J.L.J. 318 Kan. 720(2024), the prosecutor, as in
this case, asked the panel to raise their signs if they agreed to “do your job”. This was
found to be harmless. In this case, the court admonished the prosecutor concerning this
line of questioning and the prosecutor never returned to that language. The prosecutor’s
request for the jury to do its’ job did not exert pressure on the jury not to use its power to
nullify. Even if it did, Stroede is not entitled to the jury’s power to nullify. Affirmed.

ADMINSTRATIVE ACTIONS
DIVERSIONS

CDL HOLDERS-DIVERSION AS CONVICTION?

Vogt v. KDOR 581 P.3d 368, 2026 WL 17156 (01/02/26)
**UNPUBLISHED***
Kansas law requires a person’s commercial driver’s license (CDL) to be suspended when a
person is convicted of DUI. KDOR suspended Vogt’s CDL under K.S.A. 8-2,142(a)(2)(A)
after he entered a diversion agreement for DUI. Vogt appealed. Vogt appealed to the
District Court which reversed KDOR'’s ruling indicating a diversion agreement did not meet
the statutory definition of “conviction” in K.S.A. 8-2,128(h) and Vogt’s license could not be
suspended under 8-2,142(a)(2)(A). KDOR appealed to Court of Appeals and they
determined the District Court lacked subject matter jurisdiction to reverse KDOR’s
decision because K.S.A. 8-259 expressly excludes CDL suspensions arising under K.S.A. 8-
2,142(a)(2)(a) from judicial review. See Vogt v. KDOR 2024 WL 5230265 (12/27/24)
unpublished. The Kansas Supreme Court granted review. The Supreme Court sent the case
back to the Appellate Court. (See 321 Kan. 288 (10/17/25)). The question in this appeal
was whether a diversion agreement amounts to a conviction as defined by K.S.A. 8-
2,128(h), that required mandatory suspension under K.S.A. 8-2,142(a)(2)(a). K.S.A. 8-
|
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2,128(h) defines conviction as “an unvacated adjudication of guilt or a determination
that they have violated or failed to comply with the law and in a court of jurisdiction or
administrative proceeding has one of the listed event.” KDOR notes both federal
regulations and Kansas law prohibit CDL holders from entering diversion agreements
if doing so would prevent the CDL holder from being convicted of a DUI. See 49 C.F.R.
§ 384.226(2025); K.S.A. 8-2,150. By interpreting the statute in a manner in which
diversion agreement are not convictions, the KDOR argues, the district court ran afoul
of these other laws. KDOR notes Kansas’ definition of “conviction” is almost identical
to the federal regulations. The Court of Appeals finds the plain language of K.S.A. 8-
2,128(h) requires both “an unvacated adjudication of guilty, or a determination a
person has violated or failed to comply with the law AND one of the events
enumerated in the remainder of the definition, such as payment of a fine or court cost.
Statutory interpretation begins with the plain meaning of the statute and Kansas’
statute is NOT identical to the federal regulation. The district court did not errin
interpreting K.S.A. 8-2,128(h) as requiring KDOR to prove Vogt had “an unvacated
adjudication of guilty or a determination that he violated or failed to comply with the
law”. It was determined it had not done so. The suspension was invalid.

EXPERT
THC VAPE CARTRIDGE---DEFINING HEMP

State v. Williams --- P.3d ----, 2026 WL 1355360 (05/15/26)

This case has an issue with the search however the more interesting part is the facta THC
vape cartridge was found and submitted to the lab. The lab report indicated THC however
there was no percentage of THC indicated. The State charged Williams with unlawful
possession of a controlled substance in violation of K.S.A. 21-5706(b)(7), which makes
it unlawful “for any person to possess ... any substance designated in K.S.A. 65-
4105(h).” The State was therefore required to demonstrate Williams possessed the
controlled substance defined in K.S.A. 2021 Supp. 65-4105(h), which includes “[a]ny of
the following cannabinoids, their salts, isomers and salts of isomers, unless
specifically excepted ... Tetrahydrocannabinols.” K.S.A. 2021 Supp. 65-

4105(h)(1). According to Williams, the State was therefore required to prove the THC
did not fall within one of the exceptions, specifically the “hemp products” exception
set forth in K.S.A. 2021 Supp. 65-4105(h)(1)(C). The Uniform Controlled Substances Act
defines THC as a controlled substance “except tetrahydrocannabinols in any of the
following: ... (C) hemp products, as defined in K.S.A. 2-3901, and amendments thereto,
unless otherwise deemed unlawful pursuant to K.S.A. 2-3908, and amendments
thereto” of the Commercial Industrial Hemp Act. K.S.A. 2021 Supp. 65-4105(h)(1)(C).
Williams focuses on the “hemp products” provision because it is unique to the definition of
THC as a controlled substance—that is, “hemp products” is not an exception to the
definition of marijuana as a Schedule | controlled substance under K.S.A. 2021 Supp. 65-
4101(aa)— and is included in the statutory provision identifying THC as a Schedule |
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controlled substance. The significance of Williams’ arguments, which have been made
in other cases, is addressed later. See State v. Jeffrey, unpublished, 2026 WL 709772
(2026) (defendant argued State failed to prove the THC he possessed was illegal
because there was no evidence the sample exceeded 0.3%). The State presented
evidence the deputy asked Williams if the film canisters were THC cartridges, and
Williams said “yes.” The vape cartridge contained a label showing it was from a
company called “Colorado Cannabis,” and the label also had a red square on it that
stated “THC” and that it contained marijuana. Finally, the forensic scientist testified
that the liquid found in one of the cartridges tested positive for delta-9,
tetrahydrocannabinol, commonly called THC. In short‘[h]Jemp products’” exception
within the Commercial Industrial Hemp Act is inapplicable to Williams’ charged
offense under the Uniform Controlled Substances Act because cartridges containing
THC for use in vaporizing devices are unlawful hemp products under the Commercial
Industrial Hemp Act.

NOT A DUI CASE BUT INVOLVES TRAFFIC

PASSING---TWO-SECOND RULE

State v. Carter 66 Kan.App.2d 353, 581 P.3d 867 (12/19/25)

Officer observed a vehicle pass another vehicle. The officer used either the white lines on
the roadway or distance to determine whether there was a distance of two seconds
between the vehicles when Carter pulled back into the right lane. Carter signaled the lane
change and the brake lights of the overtaken vehicle never lit up. The two-second rule
has been found to apply to following too closely. See State v. Moore 283 Kan.
344(2007), U.S. v. Nichols, 374 F.3d 959(10th Cir. 2004), U.S. v. Linnell, 93 F.4th 1102(8th
Cir. 2024). (when one car trails another by less than two seconds, an officer will
generally have probable cause to believe the trailing car is closer than what is
reasonable and prudent. Officer cited Carter for violating the two-second rule as the
one and only reason he believed Carter merged into the lane too soon. The Court of
Appeals decided a moving vehicle from one lane to another with less than two-seconds
distance is not a “rule” in the legal sense. K.S.A. 8-1516 and K.S.A. 8-1522 only talk in terms
of overall “safety.” A violation of the two-second rule without other evidence does not
create a reasonable suspicion the driver has violated either K.S.A. 8-1516(a) or K.S.A.
8-1522. There was a discussion of good-faith on the part of the officer and Court of
Appeals also rejected that due to none of the case law discussed passing as a condition for
the two-second rule.
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FLEE AND ELUDE—RECKLESS DRIVING

State v. Dobbs 584 P.3d 73, 2026 WL 412543 (02/13/26)
***UNPUBLISHED***

Officer was involved in chase with a vehicle. He recognized the driver as Dobbs and
confirmed Dobbs had an active warrant for his arrest. Officer was in a fully marked patrol
vehicle and was in full uniform. Although not using a radar gun, officer estimated Dobbs
traveling at least “60 miles an hour” through the alley. He was crossing a number of
roadways while traveling through the alley without stopping or slowing down. Officer
testified some of these roadways had limited visibility. Officer only saw a single vehicle
during the chase stop in the street. The officer was not sure whether it stopped to avoid
collision with Dobbs or was stopping because of officer’s lights and siren. Officer
eventually lost sight of the vehicle and it was later found abandoned. Dobbs waived jury
trial and the case was tried to the Bench. Dobbs claimed the State did not prove Dobbs
was the driver and even if that was proven the State failed to prove beyond a reasonable
doubt Dobbs was driving recklessly. Dobbs claims there was no evidence of other traffic
or pedestrians in the alley. There were no passengers in the vehicle, no property
damage, no hazardous conditions nor did he run red lights or stop signs, drive over
curbs or cross lanes of traffic. This chase was in the daytime. There was no
“imminence of danger to another person or the property of another where there is a
conscious and unjustifiable disregard of that danger.” The issue on appealis whether
there was sufficient evidence of reckless driving to support Dobbs’ felony fleeing
conviction. In Remmers 278 Kan. 598(2004), the court framed its analysis around the
principle that mere inattentiveness is insufficient to support a finding of recklessness,
specifically the defendant's requisite mental state of “conscious disregard” of risk.
Here, Dobbs focuses on what he argues was a lack of real, imminent danger and claims the
circumstances of his case presented no risk—and without a risk that he consciously
disregarded, the mens rea element of reckless driving cannot be satisfied. He emphasizes
not that he acted carefully or responsibly per se, but the circumstances did not
present any actual risk. In other words, he maintains speeding through empty alleys, even
if technically illegal, does not satisfy the statutory definition of reckless driving when no
persons or property were at risk. “[R]ecklessness requires more than ordinary negligent
conduct. Evidence of carelessness, inadvertence or other similar behavior is
insufficient to sustain a conviction where reckless conduct is required.’ [Citation
omitted.] The focus is on the state of mind of the individual, and whether his conduct
is perceived as negligent or reckless depends upon his awareness of the risk his
behavior creates[.] “The difference between the terms ‘recklessly’ and ‘negligently,’
as usually defined, is one of kind, rather than of degree. Each actor creates arisk of
harm. The reckless actor is aware of the risk and disregards it; the negligent actor is
not aware of the risk but should have been aware of it.” ... “It is the concept of
conscious disregard that distinguishes recklessness from negligence. The negligent

. ________________________________________________________________________________________________|
SUPPLEMENT TO THE 21ST EDITION DUI LAW BOOK -JUDGE KAREN WITTMAN 20



actor fails to perceive arisk he ought to perceive. The reckless actor perceives or is
conscious of the risk, but disregards it.” [Citation omitted.]’

citing Remmers (citing State v. Larson 582 N.W.2d 15 (S.D. 1998). Other cases cited:
U.S. v. Mcintosh 979 F.Supp. 1329(D. Kan. 1997); State v. Walker 199 Kan. 508(1967);
State v. Berkstresser 316 Kan. 597(2022) and State v. Ervin 320 Kan. 287(2025) In light
most favorable to the State, the Court of Appeals observe not just one single behavior
indicating mere inattentive or negligent driving, but multiple facts are present which
support the district court’s finding of guilt.

FLEE AND ELUDING

FELONY MURDER-DEFINING PURSUIT-DEFINING RECKLESS NOT ERROR

State v. Johnson 321 Kan. 357, 580 P.3d 20 (11/26/2025) (11/26/25)

Johnson was involved in a pursuit, then ending in a crash with a death. Johnson was
charged with Felony murder with the underlying felony the flee and eluding charge. K.S.A.
8-1568 defines fleeing when a driver “willfully fails or refuses to bring such driver’s vehicle
to a stop for a pursuing police vehicle or police bicycle when given visual or audible signal
to bring the vehicle to a stop. Officer indicated he had lost sight of the fleeing vehicle
and shut off his lights and sirens and stopped chasing the vehicle. He continued
however driving in the same direction as Johnson had fled in an effort to locate,
overtake, and apprehend him. Another officer then picked up the chase with lights and
siren. Johnson claims his crash occurred while no officer was in the act of chasing.
Johnson claims following is not chasing. If the officer turned off his lights and sirens
he was not in pursuit when the crash occurred. The Kansas Supreme Court cited to
State v. Ervin 320 Kan. 287(2025) whether a pursuit is occurring is a question for the
jury. Moreover, the cessation of lights and sirens in a high-speed chase does not end a
pursuit as a matter of law for the purposes of K.S.A. 8-1568. It may support an
argument a pursuit ended, but it does not necessarily settle the matter. There was
also a suggestion concerning a definition of “reckless driving” be given to the jury—
while this is an instruction that should be given—in this case there was sufficient
evidence for a jury to find Johnson committed a felony fleeing or attempting to elude
based on a crash during the pursuit under K.S.A. 8-1568(b)(1)(D).

SOVEREIGN CITIZEN

State v. Knoblauch 580 P.3d 690, 2025 WL 3562623 (12/12/25)

***UNPUBLISHED***

This was a traffic stop where the officer observed Knoblauch operating a vehicle on a public
roadway and the tag on the vehicle was not illuminated by a light. The vehicle was stopped
and it was determined Knoblauch’s license was suspended. Knoblauch indicates he is
immune or exempt from Kansas law as a “sovereign citizen.” The arguments advanced
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in Knoblauch'’s brief are not just unpersuasive, they are “ultimately meritless.” See
Requena v. State 310 Kan. 105(2019). Knoblauch was driving his vehicle and his
arguments about these charges affecting his right to travel are without merit. The
Court of Appeals observed no basis in fact or law under which he is entitled to any
relief. Affirmed.

INVOLUNTARY MANSLAUGHTER-RECKLESS-TRAFFIC CRASH

PROXIMATE CAUSE-GROSS DEVIATION

State v. Peery 583 P.3d 932, 2026 WL 321922 (02/06/26)

***UNPUBLISHED***

Peery was driving 5 members of a girl scout troop to a scouting event. There were three
vans traveling together in a caravan. Peery missed the correct ramp to head toward their
destination and decided to make an illegal U-turn on the highway at a break in the concrete
barrier. While executing this move Peery was struck by a semi-truck. Three girls were killed
others were injured. The semi was equipped with video equipment which recorded the
events of the crash. Peery was charged with three counts of reckless involuntary
manslaughter, two counts of reckless aggravated battery. One of the issues concerned the
State failed to prove beyond a reasonable doubt Peery’s actions were the proximate cause
of the girls’ deaths and injuries because of the fault of the semi-truck driver. When the
proximate cause is based on a chain of events, an intervening cause may absolve the
defendant of liability. State v. Wilson 308 Kan. 516(2018) An intervening cause must
be unforeseeable: A cause in fact chain between a criminal act and a resulting [crime]
remains intact so long as the latter links of the chain are reasonably foreseeable given
the actin question. One of the ways the foreseeability chain can be broken is when an
extraordinary event supersedes and becomes the sole cause of the victim’s death. By
extraordinary, we simply mean “unforeseeable.” See Wilson at 522-23. In this case,
the semi-truck driver’s actions were foreseeable due to the actions of Peery. Peery
also tried to argue Krovvidi 274 Kan. 1059(2002) arguing a traffic infractions alone
cannot show a gross deviation from the standard of care and that U-turns are common
on this highway. Krovvidi rejected a bright-line rule that an aggravating factor is
always required for a material deviation. The proper inquiry is to view the way the
driver operates his or her vehicle under the totality of the circumstances. Rather than
a search for an aggravating factor, “the degree of deviation from the standard of care is
the key to determining whether the defendant bears no criminal responsibility or may
be convicted of vehicular homicide or involuntary manslaughter.” See State v. Allen 49
Kan.App.2d 162(2013).
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RECKLESS DRIVING

DEFINITION-REVIEW OF OLDER CASES

State v. Phinney 576 P.3d 517, 2025 WL 3120688(11/07/25)

***UNPUBLISHED***

This is an involuntary manslaughter case where two individuals died. Phinney was towing a
large utility truck with a 30 foot metal chain that was not hooked up properly. Both Phinney
vehicle and towed vehicle had their headlights on but not their hazard lights. They pulled
into the median preparing to turn. Phinney saw the motorcycles coming over the hill and
heading in his direction but he decided not to yield to the motorcycles but attempted to get
his vehicle and the utility truck slowly across their path. It was not obvious to the bikers the
two vehicles were attached with the chain. One of the motorcycles had two people on it
collided with the 2" (towed) vehicle and both died. The issue is: what is reckless driving
for both the charge of involuntary manslaughter and traffic charge of reckless driving.
Reckless for the charge of involuntary manslaughter is now defined as “a person acts
‘reckless’ when such person consciously disregards a substantial and unjustifiable
risk that circumstances exist or that a result will follow, and such disregard
constitutes a gross deviation from the standard of care which a reasonable person
would exercise in the situation.” K.S.A. 21-5202 (j). There was mention of older cases
in which the reckless definition was not the current one. Makin 223 Kan 743(1978);
Choens 224 Kan. 402(1978). There was also comment concerning Coleman 311 Kan.
305(2020) again with a comparison of statutes. With the current definition Hill 33
Kan.App.2d 907(2005) was cited. The District Court stated during a motion for a
judgment of acquittal: Here, a reasonable juror could conclude, beyond a reasonable
doubt, Phinney saw the motorcycles approaching but continued with his jury-rigged towing
operation anyway, in violation of applicable traffic laws and gross disregard for the safety of
approaching traffic. The jury’s finding of criminal recklessness is supported by sufficient
evidence. The Appellate Court agreed with this assessment and found sufficiency.
Defendant was also charged and convicted of Reckless Driving, K.S.A. 8-1566(a): “any
person who drives any vehicle in willful or wanton disregard for the safety of persons
or property is guilty of reckless driving.” The Court of Appeals indicated when the
legislature last amended the reckless driving statute (1989) it considered the terms
reckless and wanton synonymous. Remmers 278 Kan. 598(2004). Huser 265 Kan.
228(1998) indicted: “One’s behavior is only reckless if he or she realizes his or her
conduct creates imminent danger to another person but consciously and unjustifiably
disregards the danger”. K.S.A. 21-3201(c). Phinney’s mental state is contained in the
evidence: despite the knowledge the chain could slip unpredictably, that it lacked
reflective or visible markers and the close proximity of the riders, Phinney pulled out in front
of the approaching bikers, yelling to himself, “Come on, come on, come on.” This conduct
reflects a conscious disregard of a known and imminent risk rather than mere
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inattention. The likelihood of a crash was not speculative, it was apparent.

DRIVER LICENSE SUSPENSION

SUSPENSION IN OTHER STATE-KANSAS DL COMPACT

Plain v. KDOR --- P.3d ---, 2026 WL 969499 (04/10/26)

Plain applied for a Kansas license and was denied. Upon review, Plain’s Alabama
driving record showed 12 open suspensions for failure to appear and 4 revocations for
driving while revoked. Plain’s Alabama record did not indicate any eligibility date or a
reissue date for his suspensions or revocations. Colorado also canceled Plain’s
license in 2020 with no reinstatement date listed. Plain filed a petition for review. The
District Court affirmed KDOR’s decision and Plain appeals. He asserted KDOR made an
error of law when it applied Article V, (1) of the Kansas Driver License Compact, K.S.A. 8-
1212, instead of Article V, (2). Section 1 prohibits a licensing authority from issuing a
license when an individual has an outstanding out-of-state suspension of his or her
license. In contrast, (2) prohibits issuance of a license when an individual has an out-of-
state driver's license revocation unless that revocation is more than one year old and, after
investigation, the licensing authority is convinced it is safe to grant the applicant the
privilege of driving. KDOR asserts an individual cannot have any pending suspensions,
must serve any required revocation period (or meet an exception), and must surrender
any out-of-state licenses before a Kansas license may be issued. KDOR contends
Article V of the Driver License Compact requires compliance with all three sections
before a license can be issued. The District Court found Plain's Alabama driver's license
suspensions were “continuing in nature and do not show an eligibility or reinstatement
date.” Similarly, it found Plain's revocations were “continuing in nature and do not show an
eligibility or reinstatement date.” The District Court concluded KDOR must “fully honor the
entries from and actions taken by Alabama against [Plain]’s license.” The District Court was
correct. The Kansas Driver License Compact, K.S.A. 8-1212, requires compliance with
all three sections of Article V before a Kansas license will issue. Plain is not entitled to
relief.

JURY INSTRUCTIONS

LESSER OFFENSE OF MISDEMEANOR FLEE AND ELUDE

State v. Shaffer 583 P.3d 486, 2026 WL 252905 (01/30/26)

***UNPUBLISHED***

Schaffer was charged with Felony Flee and Eluding. The judge did not instruct the jury to
consider misdemeanor fleeing or attempting to elude. Shaffer did not request the
instruction. The Court of Appeals indicates lesser offense must be a lesser degree of

the same crime or a crime where all the elements of the lesser crime are identical to
[
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some of the elements of the crime charged. K.S.A. 21-5109(b). The State agrees,
misdemeanor fleeing is a lesser included offense of felony fleeing and thus an
instruction on the lesser crime would have been legally appropriate. State v. Couch
317 Kan. 566(2023). When determining whether an instruction was factually
appropriate we review the evidence in light most favorable to the requesting party.
See Chavez 310 Kan. 421(2019) In this case, the requested instruction was both legally
and factually appropriate, it was error for the district court not to give it. However,
failing to give an instruction does not automatically necessitate reversal. See
Berkstresser 316 Kan. 597(2022); Jarmon 308 Kan. 241(2018). Unless the court finds
clear error, the conviction will not be reversed. Clear error exists when the courtis
firmly convinced the outcome would have been different had the instruction been
given. Moore 319 Kan. 557(2024) The party asserting error bears the burden to
establish clear error. In this case, Shaffer committed five or more moving violations that
were clear on body cam footage. There was not clear error and therefore no reversal was
ordered. See State v. George, unpublished, (04/24/2026)

SEARCHES

COMMERCIAL VEHICLES-INSPECTIONS-WARRANTLESS SEARCH

State v. Sharp 66 Kan.App.2d 282, 581 P.3d 853 (11/15/25)

Johnson County Sheriff Deputy stopped a box truck that had a DOT number attached to it.
All parties agreed it was a commercial motor vehicle. No infractions were observed; rather
the sole purpose of the stop was to conduct a random commercial motor vehicle
inspection. It was determined the defendant had a warrant. The deputy conducted an
inspection. A drug dog was called during the inspection and alerted. Drugs were found in
the vehicle. A motion to suppress was filed. Defendant claimed K.S.A. 74-2108(b) only
allows KHP authority to stop commercial vehicles for the sole purpose of conducting
inspections. Defendant acknowledges K.A.R. 82-4-2a allows authorized agents and
representatives to conduct inspections but argued the regulations do not allow
authorities other than the KHP to stop vehicles. KHP Trooper Nicholas Wright
testified a partnership between the KHP, and other law enforcement agencies
governed by a “Memorandum of Understanding (MOU).” Stops for commercial motor
vehicle inspections are performed based upon a reasonable belief by the inspector,
the vehicle in question is a commercial motor vehicle—even with no observed
violations. The court denied defendant’s motion. Defendant appeals. The Court of
Appeals notes the deputy is not a KHP Trooper. Neither party disputes the deputy was an
authorized agent or representative under K.A.R. 82-4-1(c). However, K.A.R. 82-4-2a allows
for examination of equipment, and declaring carriers “out of service” but does not
specifically provide for a “stop” of a motor carrier. K.S.A. 74-2108(b) allows for KHP to
stop commercial drivers and submit such vehicle to an inspection. There was a review
of New York v. Burger 482 U.S. 691(1987) (setting out parameters for a warrantless
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administrative search) and State v. Crum 270 Kan. 870(2001) confirming the
constitutionality of K.S.A. 74-2108(b). The court also looked at K.S.A. 66-1324
concerning inspection stations only giving authority to KHP. The MOU did not extend
the authority of other agencies to perform stops based on inspections only. The stop was
unreasonable and any search after that was unlawful. Reversed.
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