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CDL HOLDERS DIVERSION MASKING

A.G. OPINION #2022-2

A driving under the influence (DUI) diversion is statutorily defined by K.S.A. 2021 Supp. 8-1567 as a

conviction   meets the definition of "conviction" in  .S.A. 2021 Supp. 8-2,128 (h) a d 49 t.F. . §

383.5, appears on a commercial driver s license (CDL) holder's record and is posted on the Commercial

Driver's License Information System (CDLIS) by the Department of  e enue, Di ision of Vehicles, and

therefore is lawful. Plea bargaining of a DUI charge that results in the avoidance of the numerous

mandatory penalties of K.S.A, 2021 Supp. 8-1567 is prohibited. An amendment of a DUI charge

committed by a CDL holder, pursuant to plea bargaining, irrespective of the merits, violates the masking
prohibition in 49 CF.R. § 384.226. Diversion of a traffic control law violation committed by a CDL

holder, other than DUI, is not defined as a "conviction,  does not appear on a person's record, and is

not posted to the CDLIS, and therefore is prohibited. Plea bargaining or charging amendments of non-

DUI traffic control law violations, committed by a CDL holder, that result in convictions for lesser or

fewer violations are not prohibited by K.S.A. 2021 Supp. 8-2,150 but  ould violate 49 CFR § 384.226 s

masking prohibition, unless done to conform with the evidence.

T IAL-EXPE T

D U S LE GTH I  THE BODY

City of Salina v. Dahl   P.3d , 2022 WL 1436063 (05/06/2022)
***UNPUBLISHED***

Dahl appeals on sufficiency of the evidence. The appellate court reviewed the record and found: (1) ran

her car into a building; (2) admitted she took at least one prescription medication the same day; and (3)

tested positive for Zolpidem, Clonazepam, and 7-Ammoclonazepam, which slow a person's motor skills.

Horst explained 7-Aminoclonazepam is a metabolite of Clonazepam. Horst described the three drugs

that Dahl tested positive for as central nervous system depressants that slow body reactions. Horst

categorized Clonazepam and 7-Aminoclonazepam as benzodiazepines and Zolpidem as a "sedative

hypnotic." Horst explained these medications are generally prescribed as sleep aids. She also testified

Clonazepam stays in a person's system for around 19 to 60 hours but could be detected for up to a

week; Zolpidem lasts between 1.5 to 4.5 hours. Dahl claims she did not take any sleep medication

before driving, the City's evidence proved otherwise. She tested positive for all three types of her

prescribed sleep medications. Dahl testified she usually took her medications just before going to bed.

According to Dahl's statement to officers, Dahl usually went to bed around 10:30 or 11 p.m. but took her

last dose of sleep medications the night before at around 11:30 p.m. It seems Dahl had around 25

hours to physically process any medications she took the night before. But Dahl tested positive for

Zolpidem, which Horst testified stays in a person's body for only 1.5 to 4.5 hours, shortly after her

arrest. So the evidence shows Dahl likely took Zolpidem shortly before driving to the Kwik Shop. This

is sufficient proof Dahl was un er the influence of a drug or drugs. Affirmed.
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PROTOCOL

NHTSA UST-CPL-INTOK 9000 MODEL

State V- Abe!  P3d-~ 2020 WL 11119315 (09/17/2020)
UNPUBLISHED***

Abel was arrested for DUI and gave a breath sample on the Intox 9000. The defense filed a motion

challenging the results of the breath test. The defense claimed the Intox 9000 model was not a
conforming product in accordance with Kansas statutes rule and regulations. K.A.R. 28-32-11 required

a breath testing device must be included on the confirming products list (CPL)  romulgated by the

National Highway Traffic Safety Administration (NHTSA) This language requiring the CPL list had been

stricken from the regulations but that happened AFTER Abel gave the sample. Christine Houston,

supervisor for the breath alcohol program with KDHE explained the Intoxilyzer 9000 model was not on

the CPL because it had not been developed at the time the list was last published in the Federal Register

in 2012. Houston however obtained a letter from NHTSA confirming the Intox 9000 had been tested

by NHTSA and as a result would be included on the next CPL when it was published i  the Federal

Register in 2017. A copy of the 2017 CPL was presented to the court showing the Intox 9000 was in

fact added in the Federal Register in 2017. The District Court held KDHE properly certified the Intox

9000 model because the agency obtained the letter from  HTSA stating it would be included on the

updated CPL, and it was approved by the chain of command of KDHE. The results were admitted into

evidence during a jury trial and Abel was found guilty. Abel appeals. The Court of A  eals cites to

Ernesti 291 Kan. 54(2010) The appellate court finds the State complied with the foundational

requirements of K.S.A. 2015 Supp. 8-1002(a)(3) for admission of EBAT device test results. Moreo er,

we find no reversible error in the district court's legal conclusion the Intoxilyzer 9000 was certified in

compliance with NHTSA standards for EBAT devices and, therefore, Abel's test results were accurate

and reliable.

REFUS L

MEDICAL CONDITIO -BURDE  ON LICE SEE

Basinger v. KDOR496 P.3d 947, 2021WL 4699078 (10/08/2021)
*** UNPUBLISHED***

Basinger attempted two breathalyzer tests but failed to provide an adequate sample on both

attempts. Under Kansas law, her failed attempts constituted a refusal. During her administrative

appeal on her license Basinger claimed she had a medical condition which was unrelated to the

ingestion of drugs and alcohol and therefore the district court should reverse her administrative

suspension order. The district court agreed. KDOR claims there is no substantial competent evidence

to reverse the decision, K.S.A. 8-1001(p) notes failure of a person to provide an adequate breath

sample as directed shall be a refusal unless the person shows that the failure was due to physical

inability caused by a medical condition unrelated to any ingested alcohol or drugs. There is no
definition of  medical condition  in the statutes or Black's Law Dictionary. Clearly Basinger bears the

burden of demonstrating the physical inability caused by a medical condition. Basinger claimed the

medical condition was from a fall she sustained prior to her arrest. The district court determined
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injuries to Basinger's mouth prevented her from providing a sufficient breath sample. Basinger

indicated she had balance issues and sometimes lost her balance as well as hav ng shoes that fit loosely

that contributed to her lack of balance. There was no doubt she had sustained injuries to her face 

mouth and lip because of the fall. The appellate court indicates the District court did have substantial

competent evidence to make the determination her injuries were unrelated to her ingestion of alcohol.

Affirmed.

SEARCH W    NT

EXCEEDING SCOPE OF  AR A T-THREE TUBES OF BLOOD

State v. Blevins 500 P3d 571, 2021 WL 5856680 (12/10/21)
UNPUBLISHED***

There was a fatal crash in which officers believed Braun was the driver. They requested a blood sample

from him and he refused. They applied for and obtained a blood search warrant. The warrant

specifically stated TWO blood samples could be obtained. The officers directed staff to draw THREE

tubes of blood. Blevins tested positive for methamphetamine. Blevins indicated the results of the

blood should be suppressed due to the officers exceeding the scope of the warrant. When officers

grossly exceed the scope of a search warrant in seizing physical evidence, they undermine the 4th

Amendment particularity requirement. Such action transforms a  alid warrant into a general warrant,

thereby requiring suppression of all evidence seized under that warrant. U.S. v. Medlin 842 F.2d

1194(10th Cir. 1988) Unless there is a flagrant disregard for the terms of the warrant, only the

improperly seized evidence, rather than all the evidence will be suppressed. State v. Kle pas 272 Kan.

894(2001). Blevins does not challenge the sufficiency of the warrant but claims officers disregarded the

terms of it and grossly exceeded it. These circumstances do not justify exclusion. The officers did not

grossly exceed the search warrant. There was no police conduct requiring deterrence. See State v.

Baker 306 Kan. 585(2017) Also, the State only admitted evidence derived from the first two vials at trial.

This case deals mostly with a conflict with attorney, waiver and fee arrangement.

REASONABLE SUSPICIO 
VEHICLE I  MOTIO 

HOR  BL  I G-U CONSTITUTIO AL-OBJECTIVELY  EASO  BLE

State v. Blick  P.3d , 2022 WL 333611 (02/04/2022)
*** UNPUBLISHED***

Blick was traveling past a Kwik Shop when he ap arently noticed police at that location. Blick drove by
however he honked his horn and left it blaring as he drove about a quarter mile. An officer at the Kwik
Shop thought he might be trying to warn officers of an emergency and followed Blick, activated his
emergency equipment and stopped Blick. The officer asked Blick for his driver's licnese and insurance
and asked why he was honking his horn. Blick responded there was no emergency he honked because
he was frustrated with law enforcement.  eedless to say Blick was e entually arrested for DUI and
violation of K.S.A. 8-1738(a). K.S.A. 8-1738 indicates a dri er when reasonably necessary to insure safe

operation shall give audible warning with his horn but shall not otherwise use such horn when upon a
highway. On appeal he claims the horn statute is unconstitutional overbroad under the 1st Amendment
and the Kansas Constitution. Unfortunately, Blick did not preserve the issue. The Court of Appeals
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stated even if the horn statute was unconstitutional Illinois v, Krull 480 U.S. 340(1987) provides the
exclusionary rule does not apply to evidence obtained by police who acted in objectively reasonable
reliance upon statute later to be unconstitutional.

REFUSAL

mam initi l  efusal left police custody

Burk v. KDOR  P.3d-~, 2022 WL 1052138 (04/08/2022)
*** UNPUBLISHED***

Burk was arrested for DUL Burk was requested to take a blood test and he refused. He received

notice of his suspension for refusing. Burk was released from custody. As soon as Burk got home, he

changed his mind about the blood test. Less than 30 minutes passed between Burk s release and him

calling the officer to tell him he was at the hospital and would give a blood sample. Citing Standish 235

Kan. 900(1984) Burk indicated he met all the requirements of rescinding his refusal: (1) it was a

short/reasonable amount of time (2) testing  ould still be accurate (there was nothing he could have

done to lessen his BAC) (3) he was at the hospital so testing equipment was available (4) it was not a

substantial inconvenience to law enforcement (he got himself to the hospital). The only requirement
he was missing was he had not been in custody of the arresting officer and under observation the whole

time since his arrest. Burk indicated this observation was for the breath testing requirement (KDHE 20

min deprivation period) and not for a request for blood. Burk cited no law for this premise. KDOR cited

McIntosh 291 Kan. 41(2010) and Eberle 33 Kan.App.2d 759(2005) the custody requirement

encompasses more than alcohol consumption and once a person leaves custody they no longer have

the right to rescind refusal. The Department also argues under the circumstances an officer is not

expected to wait around for an arrestee to rescind his refusal after concluding the duties related to the
arrest. Affirmed.

CHARGES FILED

DISMISSAL—WITHIN STATUTE OF LI ITATIO S

State v. Chavez 499 P.3d 1163, 2021 WL 6069002 (12/23/2021)
*** U PUBLISHED***

Chavez was stopped and arrested on September 16, 2017 for DUI. The State did not charge him for
almost a year. A summons was issued however service was not made due to the fact Chavez could not

be found. A warrant was issued for his arrest. Chavez eventually became aware of the warrant and

turned himself in December 2019. A status hearing was held March 2020. Chavez argued the State did
not make reasonable efforts to serve the warrant and therefore the case should be dismissed. The
District Court found there was too long of a delay and that the State's unreasonable delay and COVID-
19,  Chavez' constitutional right to a speedy trial would be affected. The district court did not find a
personal prejudice existed. The Court of Appeals noted a prosecution for a DUI is timely if it is
commenced within five years after the DUI is committed. K.S.A. 21-5107(d) The commencement of a
prosecution is defined in K.S.A. 21-5107(g) when a complaint or information is filed, or an indictment

returned and a warrant thereon is delivered to the sheriff or other officer for execution. No such

prosecution shall be deemed to have been commenced if the warrant so issued is not executed without

unreasonable delay. An unreasonable delay by the State in executing an arrest warrant would only
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support dismissal if the warrant was executed outside the applicable statute of limitations. State v.

McDowell 33 Kan.App.2d 889(2005): if the warrant was executed within the applicable statute of
limitations for the crime, however, the prosecution is not time barred even though there may have

been an unreasonable delay in executing the warrant. The District Court erred because the

prosecution began within the statute of limitations,

SENTENCING-JURISDICTION
SENTENCING-JAIL

TESTED POSITIVE-HOUSE ARREST-JAIL CREDIT

State v. Galloway 502 P.Bd 115, 2022 WL 128972 (01/14/2022)
State v. Foster 501 P.Bd 376, 2021 WL 06068998 (12/23/21)
***BOTH UNPUBLISHED***

Galloway pled to DUI 4th and was sentenced to 12 months suspend all but 90 days. The court authorized
house arrest serving 72 hours in jail then 2,160 hours house arrest. Galloway, while on house arrest,
was required to be tested for alcohol. During the time on house arrest, Galloway, tested positive for
alcohol use and missed some of the scheduled testing. There was testimony from the company
providing the equipment for testing and Galloway herself indicated there were error messages with the
equipment and she might have taken some cough syrup but did not consume alcohol. The District Court
found it more likely than not she had consumed and revoked her house arrest. Galloway challenged
the District Court having jurisdiction to revoke house arrest in that it was a modification of a lawful
sentence See State v. Anthony 274 Kan. 998(2002). Galloway states there is no provision in the DUI
statute to allow for revocation of house arrest. Under K.S.A. 8-1567(b)(l)(E) a person is not eligible
for probation until the person has served 90 days of imprisonment. The statute contemplates a
person must serve 90 days imprisonment either in jail, in a work release program or in a house arrest

program before they can be released from custody. However, that is not the same thing as saying a

person convicted of DUI is not eligible to be placed on probation until they have completed the
required term of imprisonment. The court also found sufficiency of the evidence. Lastly Galloway
claims the court should have given credit for house arrest. The Court of Appeals indicates since the
le islature revised the language in 2018 it s intent that a sentence of house arrest is the equivalent of
time spent in jail. DUI is a self-contained statute which means all essential components of the crime
including the elements of the crime and the applicable sentences are contained with the statute it
meant house arrest should be counted as jail credit. See Reese 300 Kan 650(2014)

BAT/BLOOD/URIN E-ADDITION AL TESTIN 

UNEQUIVIC L-NONAMBI UOUS

Heineken v. KDOR 503 P.3d 1081, 2022 WL 510103 (2022)
UNPUBLISHED***

Heineken consented to a breath test. After testing the officer noticed flakes of chewing tobacco on the

mouthpiece and requested Heineken to tak  a second test. During the second 20 minute deprivation

period Heineken asked about the possibility of obtaining an additional blood test. The conversation was
recorded. The officer explained he could go the hospital and have blood drawn that was something

Heineken could do on his own. After the testing the officer asked if Heineken had any question and he

indicated no. Heineken bonded out after 2.5 hours. Heineken during that 2.5 hours did have access to a
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phone where he could make arrangements for testing. The purpose of the statute, K.S.A. 8-1004 Is to

allow a person the ability to procure probative evidence and to prepare a defense. See also George 12

Kan.App.2d 649(1988). The questions and statements to the officer about the possibility of additional

testing were most ambiguous and were not unequivocal. There is nothin  in the record suggesting

the officer unreasonably interfered with Heineken s rights if he desired an additional test.

VEHICLE I  MOTIO -REASO ABLE SUSPICIO 
OPERATE AND ATTEMPT TO OPERATE

SAFETY STOP-EXTE DI G THE STOP

Millard v. KDOR-P.3d , 2022 WL 263002 (01/28/2022)
*** UNPUBLISHED***

Officers were called to a vehicle running, engine revving and the driver slumped over the wheel. Upon
arrival officers found this and eventually determined Millard was intoxicated. He was arrested for DUI

and refused the breath test. At the hearing his license was suspended. He appealed. The District Court

agreed and Millard appeals. Millard appeals claiming the officers did not have a reasonable and
articulable suspicion of criminal activity to justify the extension of what started as a public safety stop.
The Court cited State v. Schooler 308 Kan. 333(2018) quoting State v. Morlock 289 Kan. 980 allowing
for the officer not to disregard information which may lead him or her to suspect independent
criminal acti ity during a traffic stop an officer may broaden his inquiry and satisfy those suspicious.
There were a number of cases cited by the parties dealing with operating and attempting to operate. In
citing Furthmver v. KDOR 256 Kan. 825(1995) in a driver s license suspension hearing in a situation
where the driver refused to take an evidentiary test, the State need only prove the officer had a

reasonable grounds to believe the person was operating or attempting to operate. There is no

requirement using the beyond a reasonable doubt standard. In this appeal there is a standard of
substantial competent evidence standard and therefore there was enough information to suspend his
license. Affirmed.

SENTE CI G-PRIOR CONVICTIO S

WETRICH—LEGISLATIVE INTENT—2018 AME D E T

State v. Myers 314 Kan. 360, 499 P.3d 1111 (12/03/2022)
Myers was charged with a 3rd DUI based on two Missouri prior convictions. Myers requested the court
strike the two convictions since the elements of the Missouri cases were broader. The district court

agreed. The State appeals. The appellate court in their opinion agreed with Myers when applying the
Wetrich 307 Kan. 552(2018)  identical-to-or-narrower-than  elements test. It was first resolved the

Court did have jurisdiction to hear the case in the interlocutory appeal. The Court indicated the State
was substantially impaired from prosecuting Myers due to the more severe penalties and the

interlocutory appeal was proper. The court then reviewed the statute and legislative history of the 2018
changes to the DUI law when considering prior convictions. The court noted legislative change was in
response to Stanley 53 Kan. App,2d 698(2016). The opinion delves deep into the testimony of many
prosecutors throughout the State concerning the impact and reason for the change in the law. The
legislature plainly intended courts to count convictions as comparable out-of-state convictions for

determining whether a defendant is a first, second, third, or fourth or subsequent DUI offender.

Missouri DWI convictions are co parable to  ansas offense and therefore should be counted. Th 
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determination of whether an out-of-state offense is similar enough to a Kansas offense is a legal
determination not a factual one. Reversed and Remanded.

SENTENCING-PRIOR CONVICTIONS

SPE IAL RULE- GGR V TED BATTERY DUI

State v. Obiero  P3d , 2022 WL 1205982 (01/28/2022)
UNPUBLISHED**514

Obiero pled to Aggravated battery while DUI. The State agreed to a downward durational departure at
sentencing. Criminal history of Obiero was challenged and the court agreed with some of his challenges
but eventually agreed three prior DUIs would count: Wichita municipal court 2005, a municipal court
2007 conviction and a Haysville municipal court 2017 counted as person felonies and sentenced him
accordingly. Obiero appeals stating the special rule, K.S.A. 21-6811(c)(3), is ambiguous because the
vocabulary fails to specify the types of prior DUI convictions that should be considered. Obiero
indicates K.S.A. 21-6810(d)(b) should not have allowed the  B  misdemeanor DUI to count. The Court
indicates statutes dealing with the same subject-those that are in pari material-should be
interpreted harmoniously when possible. State v. Kinder 307 Kan. 237(2018) The language of the
Special Rule #44 is clear, unambiguous and specific the 1st DUI shall count as one nonperson felony
and each second or subsequent DUI shall count as one person felony. See also State  . Briggs

24Kan.App.2d 621(1997). Obiero also contends the Haysville conviction should not count based on
State v. Elliott 281 Kan. 583(2006), Since Elliott the legislature amended the statute to include 3rd
DUI s could be considered a misdemeanor. This was the law at the time of the Haysville conviction and
the paperwork indicated it was a misdemeanor. Therefore his criminal history was a  B" and sentenced
her accordingly. There was also an issue about post-release duration being wrongly pronounced and the
case was returned to correct it,

SE TE CING-PRIOR CONVICTIO S

MISSOU I O LAHOMA 2018 LE ISL TIVE CHA GES—EX POST FACTO

State v. Patton 503 P.3d 1022, 2022 WL 414260 (02 11/2022)
Patton was being sentenced in November 2018 for a 4th or subsequent offense committed in 2016, The

prior convictions included a Missouri and Oklahoma conviction. The 2015 statute, in effect at the time
of the commission of the crime, indicated any prior conviction must be identical to or narrower than the
elements of the Kansas DUI Statute. The court looked at both statutes and determined both convictions
were broader than the Kansas Statue and should not be counted. However the legislature changed the
definition of prior convictions to require the out-of-state conviction to be comparable. The statute

indicated to determine if a statute is comparable to the Kansas statute the following shall be considered
1. Name of the offense; 2. Elements of the offense and 3. The offense prohibits similar conduct to the
conduct prohibited. The court also reviewed the preamble to the statute, although not part of the
enacted statute, it gives a permissible indicator of meaning. The Court determined both the Missouri
and Oklahoma statutes would be able to be counted under the 2018 legislative change. Reese 300 Kan.
650 (2014) indicated courts should apply the DUI sentencing provision in effect at the time of sentencing
even if the law had changed since the offense occurred. Howe er, in Reese the defendant benefited

from the newer statute that  as in effect at time of sentencing. In this case, Patton would suffer

greater punishment in using the 2018 legislative change. Therefore, recognizing the Ex Post Facto

Clause, the Kansas Supreme Court modified it s ruling i  Reese and stated a sentencing court should
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apply the version of the DUI statute in effect at the time of sentencing UNLESS the legislature amended
the provision af er the offense was committed and that amendment increases the defendant's penalty.

VEHICLE M MOTION  NONYMOUS TIPS/I FORM NT

911 C LL—I PEDI G TRAFFIC—SLO  SPEED

State v. Robinson   P.3d , 2022 WL 1122790 (04/15/2022)
UNPUBLISHED* *

A witness contacted 911 stating a driver had scared one of his neighbors after speaking with him and

took off   ike a bat out of hell.  The witness provided the license plate and description of the vehicle.

The vehicle was located traveling BOmph in a 65mph zone on Highway 50. The officer considering the

speed to be a safety issue stopped the truck. Eventually the driver was arrested for DUI. The driver

requested a motion to suppress due to the 911 call did not establish reasonable suspicion nor could it be

a public safety stop because it cannot be conducted when the officer has an investigatory purpose. The

officer did testify he did not observe the truck commit any traffic violations. The appellate court

indicated while true the officer did not point to a specific crime that is not the reasonable suspicion

test. See Cash 313 Kan. 131 (2021) Reasonable suspicion is determined under an objective analysis

not an officer's subjective belief and the district court is to view the evidence presented in a totality of

the circumstances by considering all the facts and inferences. The objective facts and circumstances

were established with the 911 call. In addition, the officer observed the BOmph driving in a 65 mph zone

although he did not impede traffic, his slow speed could create a safety issue if another vehicle traveling

the posted limit approached Robinson gi en Highway 50 is a usually heavily trafficked road. There was

reasonable suspicion to support an investigatory stop.

REFUSAL

RE DI G MIRANDA—REMAI I G SILENT

Russell  . KDOR 503 P.Bd 271, 2022  L 414405 (02/11/2022)
UNPUBLISHED***

Russell was arrested for DUI. While at the station the officer read Miranda. After reading Miranda
the officer then provided the advisories, DC-70, in written form and read the required portions to him.
Russell was then asked if he would take a breath test. Russell remained silent. The DC-27 recorded
Russell's refusal. KDOR suspended his license for the r fusal and Russell appeals. The District Court

sustained his suspension and he appeals. Russell argued it was confusing that both the failure and
refusal of the test had the same punishments AND because they were given after he was informed of his
Miranda right it left him confused about whether he could remain silent. Russell asserts it was
reasonable to remain silent and refuse to consent to the breath test. Russell relies primarily on

Standish v. KDOR 235 Kan. 900(1984). Standish considered whether a driver's initial test refusal could
be rescinded by a subsequent consent. During that period of time the driver in 1984 had to recind his
refusal and in this case Russell never rescinded his refusal. Nothing in Standish noted the accused is
not entitled to assert the 5th Amendment privile e. Silence in response to an officer's testing

constitutes a refusal. See McRoberts v. KDOR 17 Kan.App.2nd 680(1992). The advisories did not exists

when Standish was written only Miranda existed. Russell claims by giving Miranda the officer
supplemented that notice  ith  contradictory and confusing information." In Schmerber v. California
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384 U.S. 757(1996) the U.S. Supreme Court noted real or physical e idence is not protected by the 5th

Amendment. Also Pennvsvlvania v. Muniz 496 U.S. 582(1990) states since a blood test could itself be
compelled the refusal to take such test did not compel the suspect to incriminate himself and hence
the refusal did not violate the 5th Amendment. This same premise was confirmed in Kansas Supreme

Court case State v. Wahweotten 36 Kan.App. 2d 568(2006) The officer was not seeking communicative
testimony his refusal was not reasonable. See also State v. Bishop 264 Kan. 717(1998)

ADMINISTRATIVE HEARING

SUPLUSAGE D -27

Vance v. KDOR 500 P.3d 1226, 2021 WL 5991872 (12/17/2021)
***UNPUBLISHED* * ***

This case concerns filling out the DC-27 form. Vance was arrested for DUI. BAC 0.07. The officer then

asked for a urine test and Vance refused. The officer filled out the DC-27. The DC-27 is to be used to

certify a test refusal or test failure. If an officer is certifying a test refusal, paragraphs 1-4 of the DC-27

form are statutorily required to be completed. K.S.A. 2018 Supp. 8-1002(a)(l)(A)-(D), Paragraphs 5-7 are
not statutorily required but were completed by the officer. See K.S.A. 2018 Supp. 8-1002(a). Paragraph 8

of the DC-27 form corresponds with the language of K.S.A. 2018 Supp. 8-1002(d)(3), which requires the

DC-27 form to contain the date notice was served. The officer certified paragraph 8, stating he

personally served the DC-27 form on Vance on October 13, 2018. In completing this form, the officer

certified Vance refused a test by initialing paragraphs 1-8. Paragraphs 9 through 11 of the DC-27 form

certify information relating to the administration of a breath test. Under K.S.A. 2018 Supp. 8-1002(a)(3),

these paragraphs are required to be certified if a person fails a breath test. Paragraph 9 certifies the

testing equipment was certified by the Kansas Department of Health and Environment (KDHE).
Paragraph 10 certifies the testing procedures used were in accordance with KDHE requirements.

Paragraph 11 certifies that the operator of the testing equipment was certified by KDHE. The issue of

Vance s claim relates to the officer initialing paragraphs 9-11. Vance argues the certification is

meaningless and in non-compliance because he did not fail the Intox 9000 test therefore KDOR cannot

take action on his license. The officer's completion of these paragraphs was unnecessary under the

circumstances of  ance's failure to submit to a urine test but the surplusage was not false or

misleading. This surplusage did not make the certification meaningless and noncompliant. KDOR had

jurisdiction to take action. There were also arguments about the stop and the probable cause to arrest.

Affirmed.

FATAL CRASH-PROXIMATE CAUSE

State v. Kyando 501 P.3d 911, 2022 WL 128851 (01/14/2022)
***UNPUBLI5HED***

This is NOT a DUI case. Kyando was convicted by jury of two counts of involuntary manslaughter.
Kyando complains the court did not give a jury instruction on proximat  cause. Kyando's theory was

that he did not cause the deaths because the fatal crash was due to the victim's failure to yield the
right of way. Kyando was charged with involuntary manslaughter, reckless. The jury was instructed on

' reckless." Kyando relied on State v. Chastain 265 Kan. 16(1998) and State v. Collins 36 Kan.App. 2d
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367(2006). The State countered with State v. Bale 39 Kan. pp.2  655(2008). The Court of Appeals
noted both involuntary manslaughter and vehicular homicide indicates unintentional killing. Killing
connotes specific, proximate causation not merely a peaceful natural death. The requirement of

proximate cause was adequately expressed in the court s instruction for the elements of the crime.

The district court explained it would have been confusing to the jury with a jury instruction on
proximate cause. Th  Court of Appeals found no error. Even if it was error, it was harmless error.

Kyando in closing argument conceded the other  ehicle was not at fault and although Kyando killed
the other party his actions did not rise to the level of reckless. Affirmed.

GGR V TED BATTE Y WHILE UNDE  THE I FLUE CE-JU Y I ST UCTIO S

State v. Malcolm 498 P.3d 186, 2021 WL 5501530 (11/24/2021)
*** UNPUBLISHED***

Malcolm was charged with Aggravated Battery while DUI. Malcolm was convicted and appeals. One of

the claims contends the district court erred in its jury instructions on aggravated battery while DUI by

failing to instruct on the culpable mental state necessary to be proven in order to support a

conviction. This claim was identical to another unpublished case State v. Mulally 2020 WL

4032827(2020). The panel acknowledged unless otherwise provided a culpable mental state is an

essential element of every crime defined by the Kansas Criminal Code. However certain crimes

including DUI are strict liability crimes which do not require a culpable mental state. Aggravated

Battery while DUI is an absolute liability offense, therefore a culpable mental state is not an essential

element of the crime. The defendant also argues th  court should have instructed on Simple Battery.

An element of aggravated battery while DUI is that bodily injury occurred in a manner that could have
resulted in great bodily harm disfigurement, or death. The jury could have convicted Malcolm under

the simple battery if it determined the State failed to prove beyond a reasonable doubt the victim

could not have suffered great bodily harm, disfigurement or death as a result of the crash. Malcolm

hit a house destroying the bedroom in which the victim slept. Walls were missing in the house and the

victim sustained a gash on his head requiring stitches. Failing to give the simple battery instruction was

harmless error.
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